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J. KAHLE BECKER, ISB # 7408
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1020 W. Main Street, Suite 400
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Attorneys for Idaho Military Historical Society, Inc.
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
IDAHO MILITARY HISTORICAL
SOCIETY, INC.

)

)
)
)
)
)
)

Plaintiff,
vs.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation,
Counterclaimants,
vs.

Case No. CV 09-4047-C
BRIEF IN SUPPORT OF
MEMORANDUM OF ATTORNEY FEES
ANDCOSTS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage 1

00031.8

ORlGINAL

IDAHO MILITARY HISTORICAL
SOCIETY, INC.

)
)
)

Counterdefendants,

)
)

I
INTRODUCTION

On March 16, 2011, after a three day bench trial the Court entered its Order on Plaintiffs
Motion for a Directed Verdict and Ordered Defendants Holbrook Maslen and AOI to surrender
possession of the PT-23 airplane to Plaintiff IMHS. Plaintiff has additional claims and has
defended against Defendant's counterclaims which, other than extinguishing Defendants' false
"possessory lien," have not been ruled on as of this time. Plaintiffs obtained possession of the
PT-23 from a hangar controlled by Defendant Maslen on or about March 21, 2011.
As the prevailing party, IMHS files its Memorandum of Attorneys' Fees and Costs.
IMHS is entitled to attorney fees of $114,550.00 and paralegal time of $2,175.00, costs as a
matter of right of $1,295.75 and discretionary costs of $2,623.03. The two Memorandum of
Attorney Fees and Costs filed simultaneously with this Brief include attorney fees and costs
claimed as of March 28, 2011 as a result of the claims to obtain possession of the PT-23 airplane
and extinguish Defendants' false possessory lien. Additional Orders from this Court may require
Plaintiffs to supplement these Memorandums of attorneys fees and costs.

II
PROCEDURAL STANDARDS FOR AWARDING COSTS
AND ATTORNEYS' FEES

Awards of costs and attorneys' fees are governed by I.R.C.P. 54(d) and 54(e). When
attorneys' fees are requested by a litigant, the claimed fees must be included in the memorandum
BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage2
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of costs filed with the court. I.R.C.P. 54(d)(5) and 54(e)(5). An opposing party may object to a
request for costs or attorneys' fees by filing a motion to disallow them within fourteen days after
the cost memorandum has been served. I.R.C.P. 54(d)(6) and 54(e)(6). A failure to timely
object to any items in the cost memorandum constitutes a waiver of all objections to the amount
claimed. I.R.C.P. 54(d)(5); Hooper v. State, 127 Idaho 945, 949, 908 P.2d 1252, 1256 (Ct. App.
1995).

Rule 54(d)(6) "is designed to establish a deadline for informing the court of any

objection to items claimed in the memorandum of costs" and "enables the trial court
expeditiously to rule upon such objections and bring the case to a conclusion." Operating Eng.
Local Union 370 v. Goodwin, 104 Idaho 83, 85,656 P.2d 144, 146 (Ct. App. 1982).

Also significant is I.R.C.P. 7(b)(1), which requires that motions "state with particularity
the grounds therefore" and that they "set forth the relief or order sought." This requirement of
particularity is "real and substantial," and good practice "demands that the basis of a motion and
the relief sought shall be clearly stated" so that the other party will not suffer surprise or
prejudice. Patton v. Patton, 88 Idaho 288, 292, 399 P.2d 262, 264 (1965). See also, Mason v.
Tucker andAssocs., 125 Idaho 429,432, 871 P.2d 846, 849 (Ct. App. 1994).

III
IMHS IS THE PREVAILING PARTY
The United States Supreme Court stated in Hensley v. Eckerhart, 461 U.S. 424, 435, 103
S. Ct. 1933, 76 L. Ed. 2d 40 (1983), that a prevailing party arises:
Where a plaintiff has obtained excellent results, his attorney should
recover a fully compensatory fee. Normally this will encompass all hours
reasonably expended on the litigation, and indeed in some cases of
exceptional success an enhanced award may be justified. In these
circumstances the fee award should not be reduced simply because the
plaintiff failed to prevail on every contention raised in the lawsuit.
(citation omitted) Litigants in good faith may raise alternative legal
BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage 3
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grounds for a desired outcome, and the court's rejection of or failure to
reach certain grounds is not a sufficient reason for reducing a fee. The
result is what matters.
This Court has entered its Order compelling the Defendants to surrender possession of
the PT-23 and therefore nullifying Defendants' false "possessory lien." IMHS began litigating
this case with the desire to obtain possession of its plane. That request was opposed frivolously
and Defendants asserted several unsubstantiated counterclaims. IMHS offered to settle this case
on several occasions on terms substantially better than Defendants achieved on their
counterclaims. During the course of litigation Plaintiffs were required to assert additional causes
of action to obtain the relief they desired based on evidence learned in discovery as well as
Defendants' ever changing legal and factual positions.

Two years later, after hard fought

litigation, IMHS has obtained possession of the PT-23.

IV
AS THE PREVAILING PARTY, IMHS IS ENTITLED TO ATTORNEYS' FEES UNDER
IDAHO CODE§ 12-120(3), § 12-121, IRCP 37(c), and IRCP 68.

As detailed in IMHS's Memorandums of Attorneys' Fees and Costs, IMHS prevailed and
is entitled to attorneys' fees under Idaho Code§ 12-120(3), § 12-121, and IRCP 37(c).
a. Idaho Code § 12-120(3)

A review of Idaho Code § 12-120(3) reveals that the statute encompasses all transactions,
including the false liens that underlie this litigation, and only excludes those transactions
explicitly listed in the statute. Idaho Code§ 12-120(3) states in relevant part:
(3) In any civil action to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the
purchase or sale of goods, wares, merchandise, or services and in any
commercial transaction unless otherwise provided by law, the prevailing
party shall be allowed a reasonable attorney's fee to be set by the court, to
be taxed and collected as costs.
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The term 'commercial transaction' is defined to mean all transactions
except transactions for personal or household purposes. The term 'party'
is defined to mean any person, partnership, corporation, association,
private organization, the state of Idaho or political subdivision thereof.
Idaho Code § 12-120(3 )(emphasis added).
In Eriksen v. Blue Cross of Idaho Health Servs., Inc., 116 Idaho 693, 695, 778 P.2d 815,
817 (Ct. App. 1989), the Court of Appeals in interpreting the definition of "commercial
transaction" stated:
We deem it clear that--the Legislature put the term 'commercial
transaction' in this statute, not to narrow its scope, but to extend its
coverage to litigation arising from commercial disputes as well as from
certain non-commercial disputes. This intent is evinced by the
Legislature's use of the conjunctive phrase 'and in any commercial
transaction'.
See also, Swanson & Setzke v. Henning, 116 Idaho 199, 774 P.2d 909 (Ct. App. 1989) (the
underlying intent of this section is to assist litigants in obtaining counsel by providing a potential
source of fees in meritorious cases).
In this instance, Defendants asserted false liens under I.C. 45-1101 as well as a false
"possessory lien" under I.C. 45-805. The underlying claims which allegedly supported those
liens were for storage, insurance, and maintenance of the PT-23. Those claims were false,
wrongfully asserted due to a non-existent written contract, included charges which were
unauthorized, and included storage charges which are not legally permitted under I. C. 45-1101.
IMHS had to defend against these frivolous claims in order to clear the title and obtain
possession of its airplane. At this time, IMHS prevailed on extinguishing the false possessory
lien and has recovered possession of its aircraft. IMHS is entitled to an award of attorney's fees
and costs pursuant to I.C. 12-120(3).
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b. Idaho Code§ 12-121.

As demonstrated above, the Defendants acted with no reasonable basis. Defendants' case
was presented frivolously, unreasonably, without foundation, and with full knowledge that IMHS
had limited financial resources to litigate this matter. IMHS is entitled to attorneys' fees under I.
C.§ 12-121.
This Court previously ruled that should the trier of fact find that at the time the claim of
lien was filed with the Federal Aviation Administration there was no written contract signed by
IAHOF or IMHS that predated the commencement of the work purportedly covered by the lien,
then the lien is false and was recorded with reckless disregard for the truth. IMHS is entitled to
recover damages for Defendants' reckless disregard for the truth. Order on Plaintiff's Motion for
Reconsideration and Motion for Summary Judgment, January 25, 2011, p. 8.

The overwhelming evidence supported Plaintiffs position that the arrangement with
IAHOF was a gratuitous bailment. The charges underlying Defendants liens were therefore false.
John Runft testified that Maslen, as an IAHOF board member, had previously gratuitously stored
an airplane for IAHOF so there was precedent for the arrangement for the PT-23. Defendants
had actual notice of the transfer of title of the PT-23 to IMHS, yet Mr. Maslen ignored attempts
by IAHOF and IMHS to contact him to arrange for transfer of possession. Instead, Defendants
filed a false and unlawful lien without the statutorily required notice to either IAHOF or IMHS.
Defendants' own witness, Chuck Vollmann, testified that he had no expectation of being
compensated. Defendants' bills were unsubstantiated and generated as a result of this litigation
after Mr. Maslen ignored the multiple attempts by IMHS and IAHOF to contact him to arrange
for transfer of the PT-23.

Defendants' opposition to Plaintiffs first Motion for Summary

Judgment was based on the alleged existence of material issues of fact.

However, the

BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage 6
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overwhelming evidence introduced at trial refuted Defendants' assertions of those same factual
lSSUeS.

During the course ofthis litigation, Defendant's counsel's refusal to respond to "meet and
confer" letters necessitated the filing of multiple motions to compel. Defendant's counsel then
repeatedly produced the documents or information only after Plaintiff's counsel had drafted the
motions to compel, noticed up a hearing, and cleared his schedule. Other motions to compel
were actually argued and granted in Plaintiff's favor.

Additionally, sanctions were ordered

against Defendants which Defendants refused to pay, thus necessitating an additional motion and
oral argument. In short, this ligation was extremely contentious and therefore time consuming.
The following motions were presented and the results thereof are described thereafter:
1) Order to Show Cause for Claim and Delivery - Defendants resisted this litigation
from the outset based on a false "possessory lien" under I.C. 45-805. Possession of
the PT-23 remained with Defendant Maslen throughout the litigation until this Court
awarded possession to IMHS at the close of oral argument at the bench trial.
Defendant's possession of the PT-23 was therefore wrongful under I.C. 8-302(b)
from the outset ofthis litigation.
2) Defendant Maslen Motion to Quash a Subpoena to bring the log books of the PT-23
to the Hearing on the Order to Show Cause due to an alleged hardship, based on an
allegedly inadequate amount of time. Mr. Maslen then brought the log books to the
Hearing. Mr. Maslen was not in lawful possession of the PT-23 or the log books.
Later, the log books, and Mr. Maslen's continued failure to produce them to their
rightful owner, became the subject of a motion to compel.
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3) Plaintiff's Motion for Summary Judgment regarding the lack of an enforceable
contract to pay Defendants' alleged charges, quieting title in IMHS, and for IMHS's
immediate possession - Defendants opposed this motion based on alleged issues of
material fact regarding the agreement with IAHOF and the gratuitous nature thereof.
This Motion was denied based on: 1) Defendant's claim that FAA documentation was
necessary to transfer title. This claim was falsely asserted and the FAA documents
indicated on their face that no FAA registration was necessary to transfer title. 2)
Alleged material issues of fact regarding the gratuitous nature of the bailment. The
overwhelming evidence at trial supported IMHS' s position that the arrangement with
IAHOF was gratuitous and their "possessory lien" was false. IMHS was awarded
possession ofthe PT-23 at the end oftrial.
4) Request for Trial Setting- Defendants opposed setting a speedy trial in this matter
based on alleged conflicts for almost the entirety of2010. Defendants had 2 attorneys
and both allegedly had these same conflicts. These alleged conflicts postponed a trial
until March 2011 and allowed Defendant to continue his unlawful possession and
flying of the plane, without adequate insurance, for another year and a half.
5) Plaintiff's Motion to Compel (12/16/9) - Defendants refused to produce the log
books, information about flying the PT -23 while it was in their possession, and the
board minutes for the sham corporation AOI. This motion was withdrawn based on
assurances from Defendants' counsel that the information would be forthcoming.
6) Plaintiff's Second Motion to Compel (1/28/1 0)- after Defendant's assured Plaintiffs
counsel that the information Plaintiffs sought in the first Motion to Compel would be
produced, Defendants then failed to produce the very same information. Plaintiffs
BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage 8
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were forced to file a Second Motion to Compel.

This motion was made after

numerous extensions were granted. On March 15, 2010, the Court Granted Plaintiffs
Second Motion to Compel.
7) Plaintiff's Motion for Sanctions and Petition for Attorney's Fees and Costs- After the
Court Ordered Defendants to product the information sought in the Second Motion to
Compel, at Defendants request IMHS prepared a Protective Order regarding certain
tax information of Defendants. Defendants then failed to produce the tax information
in a timely manner and, for the first time, informed the Court that AOI did not file tax
returns. The Court issued an Order sanctioning Defendants $810.
8) Motion for Clarification Defendants refused to pay the $810 sanctions and claimed
that any such award should be used as an offset against their false lien. Defendants
went as far as to file a formal Objection to paying these sanctions.

Additional

briefing and oral argument was necessary. On June 30, 2010, this Court Ordered
Defendants to pay the $810 sanctions.
9) Motion for Permission to File Second Amended Complaint- Defendants opposed this
motion based on the alleged validity of their "possessory lien." This motion was
granted and at trial the overwhelming evidence indicated Defendants "possessory
lien" was false. The Court awarded IMHS possession of the PT-23 at the end of trial,
nullifying Defendants false "possessory lien."
lO)Motion to Compel Production of Original Log Book and Rule 34(a) Request to Permit
Inspection of the Airplane- Despite Defendants' repeated assertion that AOI was a
museum that was open to the public, Defendants refused to allow Plaintiff to inspect
its plane and log books during the course ofthis litigation. Defendants were forced to
BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage 9
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file discovery requests and an additional Motion to Compel in order to view items
which were allegedly displayed in a museum that was open to the public. Defendants
then gave Plaintiffs counsel the wrong directions to the locked and unmarked hangar
where the plane was stored. Defendants then filed a "Notice of Compliance" falsely
alleging Plaintiffs were at fault for their late arrival.
11) Plaintiff's Third Motion to Compel - at the inspection of the airplane, Plaintiffs
discovered responsive documentary evidence which Defendants had failed to
produce.

Defendants produced the evidence just days before the Hearing on the

Plaintiff's Third Motion to Compel.
12) Defendants' Motion for Summary Judgment - Defendants moved for Summary
Judgment on the entirety of Plaintiffs claims and on their Counterclaims.

The

lynchpin of Defendant's motion was their false possessory lien. That motion was
denied due to the existence of material issue of fact specifically, the gratuitas nature
of the bailment. After the presentation of overwhelming evidence, those issues of
fact were resolved in Plaintiffs favor when the Court awarded possession of the
airplane to IMHS at the end of trial.
13)Plaintiff's Motion to Strike Defendant's Expert Witness Disclosures -Defendants
provided no basis for the opinions their experts proposed regarding airplane
maintenance. One of the alleged "experts" was Holbrook Maslen. The Court granted
Plaintiffs motion and required Defendants to provide additional information
supporting their expert opinions. At trial Defendant Maslen testified that he was not
an expert in aviation maintenance and held no FAA certificates which would allow
him to perform unsupervised maintenance work on airplanes.
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This case was necessitated by Defendant Maslen's wrongful actions, both individually
and through his sham corporation AOI. Maslen's utter disregard for his fiduciary obligations to
IAHOF gave rise to his assertions of false liens, including a false "possessory lien" which
required IMHS to initiate this suit. Defendants had no foundation for their claims of lien yet they
refused to surrender possession of the PT-23 and asserted frivolous counterclaims. Though
normally inadmissible, under IRE 408, at trial Defendants raised the issue of a settlement offer
they made the first day of trial. That settlement offer was for the return of the PT-23 and a
complete walk away. That settlement offer made during trial, after IMHS spent thousands of
dollars in costs, hundreds of hours of attorney time was incurred, all while Defendants retained
possession of the plane and continued to fly it without adequate insurance or authorization from
the owner, illustrates the frivolousness with which Defendants opposed IMHS claims and
asserted baseless counterclaims.
An award of fees is under I.C. 12-121 is warranted for defending against these baseless
claims to obtain possession of the PT-23. See Sunshine Mining Co. v. Metropolitan Mines Corp.,
111 Idaho 654, 659 (1986). Furthermore, The Idaho Supreme Court has allowed an award of
attorney's fees to the prevailing party under I. C. § 12-121 in frivolous lien foreclosure cases.
See Acoustic Specialties, Inc. v. Wright, 103 Idaho 595,603 (1982).

This Court has found that there exists no legal or factual basis for the Defendants'
conduct in retaining possession of the PT-23 under a false "possessory lien." IMHS is entitled to
an award of attorney fees and costs in obtaining possession of its airplane pursuant to Idaho Code
§ 12-121.
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c. Idaho Rule of Civil Procedure 37(c)
Rule 37(c), I.R.C.P., authorizes a trial judge to award costs and attorney fees expended
to prove "the truth of any matter" denied in response to a request for admission. Ruge v. Posey,
114 Idaho 890 (Ct. App., 1988). Idaho Rule of Civil Procedure Rule 3 7(c) provides:

Expenses on failure to admit.
If a party fails to admit the genuineness of any document or the truth of any
matter as requested under Rule 36, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth of the matter, the
requesting party may apply to the court for an order requiring the other party to
pay the reasonable expenses incurred in making that proof, including reasonable
attorney's fees. The court shall make the order unless it finds that (1) the request
was held objectionable pursuant to Rule 36(a), or (2) the admission sought was of
no substantial importance, or (3) the party failing to admit had reasonable ground
to believe that the party might prevail on the matter, or (4) there was other good
reason for the failure to admit.

The award of attorney's fees under IRCP 37(c) is mandatory and a District Court may not
refuse to make an award solely because the expenses of proving the matter contained in the
requests for admission might also have been incurred with respect to another issue. See Ruge at
892.
IMHS now moves for an Order requiring Defendants to pay the reasonable expenses,
including attorney's fees, incurred in proving the following requests for admission:
REQUEST FOR ADMISSION N0.5: Admit that Idaho Aviation Hall of Fame
never made an agreement to reimburse Holbrook Maslen and/or Aeroplanes Over
Idaho, Inc. for storage of the subject airplane.
RESPONSE TO REQUEST FOR ADMISSION N0.5: Subject to, and without
waiving the General Objections stated above, admit only that AOI is entitled to
reimbursement for costs incurred related to the storage, maintenance, repair and
insurance of IAHOF's inventory.
REQUEST FOR ADMISSION N0.6: Admit that Idaho Military Historical
Society never made an agreement to reimburse Holbrook Maslen and/or
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Aeroplanes Over Idaho, Inc. for storage of the subject airplane.
RESPONSE TO REQUEST FOR ADMISSION N0.6: Subject to, and without
waiving the General Objections stated above, admit only that AOI is entitled to
reimbursement for costs incurred related to the storage, maintenance, repair and
insurance of IAHOF's inventory.
REQUEST FOR ADMISSION N0.7: Admit that Idaho Aviation Hall of Fame
never made an agreement to reimburse Holbrook Maslen and/or Aeroplanes Over
Idaho, Inc. for insuring of the subject airplane.
RESPONSE TO REQUEST FOR ADMISSION N0.7: Subject to, and without
waiving the General Objections stated above, admit only that AOI is entitled to
reimbursement for costs incurred related to the storage, maintenance, repair and
insurance ofiAHOF's inventory.
REQUEST FOR ADMISSION NO, 8: Admit that Idaho Military Historical
Society never made an agreement to reimburse Holbrook Maslen and/or
Aeroplanes Over Idaho, Inc, for insuring ofthe subject airplane.
RESPONSE TO REQUEST FOR ADMISSION NO, 8: Subject to, and without
waiving the General Objections stated above, admit only that AOI is entitled to
reimbursement for costs incurred related to the storage, maintenance, repair and
insurance of IAHOF's inventory.
REQUEST FOR ADMISSION N0.9: Admit that Idaho Aviation Hall of Fame
never made an agreement to reimburse Holbrook Maslen and/or Aeroplanes Over
Idaho, Inc, for maintaining of the subject airplane.
RESPONSE TO REQUEST FOR ADMISSION N0.9: Subject to, and without
waiving the General Objections stated above, admit only that AOI is entitled to
reimbursement for costs incurred related to the storage, maintenance, repair and
insurance of IAHOF's inventory,
REQUEST FOR ADMISSION NO.lO: Admit that Idaho Military Historical
Society never made an agreement to reimburse Holbrook Maslen and/or
Aeroplanes Over Idaho, Inc. for maintaining of the subject airplane.
RESPONSE TO REQUEST FOR ADMISSION NO. 10: Subject to, and without
waiving the General Objections stated above, admit only that AOI is entitled to
reimbursement for costs incurred related to the storage, maintenance, repair and
insurance ofiAHOF's inventory.
REQUEST FOR ADMISSION NO. 36: Admit the Idaho Aviation Hall of Fame
did not request you perform any annual inspections on the airplane.
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RESPONSE TO REQUEST FOR ADMISSION NO. 36: Subject to, and without
waiving the General Objections stated above, deny.
REQUEST FOR ADMISSION NO. 37: Admit the Idaho Aviation Hall of Fame
did not authorize you to perform any annual inspections on the airplane.
RESPONSE TO REQUEST FOR ADMISSION NO. 37: Subject to, and without
waiving the General Objections stated above, deny.
REQUEST FOR ADMISSION NO. 40: Admit the Idaho Military Historical
Society did not request you perform any annual inspections on the airplane.
RESPONSE TO REQUEST FOR ADMISSION NO. 40: Subject to, and without
waiving the General Objections stated above, deny.
REQUEST FOR ADMISSION NO. 41: Admit the Idaho Military Historical
Society did not authorize you to perform any annual inspections on the airplane.
RESPONSE TO REQUEST FOR ADMISSION NO. 41: Subject to, and without
waiving the General Objections stated above, deny.

See Exhibits "B" and "E" to Memorandum of Attorney's Fees and Costs for J.
Kahle Becker.
Requests for Admission 5 through 10 and 36 through 41 relate to the underlying
arrangement of the storage of the PT -23. Defendants failed to admit these facts which IMHS
proved at trial. The overwhelming evidence supported IMHS' s position that the arrangement
with IAHOF was gratuitous. The overwhelming evidence also supported IMHS's position that
Defendants had actual notice of the events leading up to and the actual transfer of title of the PT23. Defendants then filed a false lien for unauthorized maintenance, insurance which was not
necessary, and storage charges which were unauthorized and unpermitted under Idaho Code 451102. The overwhelming evidence also supported IMHS's position that the maintenance was
unauthorized. Chuck Vollmann testified that he never asked IAHOF or IMHS for authorization
to perform maintenance and that he had no expectation of being compensated for his labor. Mr.
Maslen also ignored attempts by IAHOF and IMHS to contact him to arrange transfer of the
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plane. The overwhelming evidence in IMHS's favor led to this Court's award of possession of
the PT-23 to IMHS at the close of oral argument. The overwhelming evidence also supported
IMHS's position and this Court's ruling that Defendants' "possessory lien" was false.
REQUEST FOR ADMISSION NO. 16: Admit that PlaintiffiMHS is the owner
of the subject airplane.
RESPONSE TO REQUEST FOR ADMISSION NO. 16: Subject to, and without
waiving the General Objections stated above, deny.
REQUEST FOR ADMISSION NO. 17: Admit that Plaintiff IMHS is not required
to have title documentation filed with the Federal Aviation Administration to have
legal ownership of the subject airplane as an item of personal property.
RESPONSE TO REQUEST FOR ADMISSION NO. 17: Subject to, and without
waiving the General Objections stated above, deny.

See Exhibit "C" to Memorandum of Attorney's Fees and Costs for J. Kahle
Becker.
Requests for Admission 16 and 17 related to the title of the PT-23 and FAA's role in
administering said title. Defendants failed to admit these facts which IMHS proved at trial. The
overwhelming evidence supported IMHS title to the airplane. The FAA registration indicated on
its face that the FAA registration is not an instrument of title. These facts were instrumental and
necessary for the Court to award possession of the PT-23 to IMHS at the close of oral argument.

REQUEST FOR ADMISSION NO. 23: Admit that the insurance policy produced
with Defendants' Responses to Plaintiffs Second Set of Interrogatories and
Request for Production of Documents did not insure the subject PT-23 for flight.
RESPONSE TO REQUEST FOR ADMISSION NO. 23: Subject to, and without
waiving the General Objections stated above, deny
REQUEST FOR ADMISSION NO. 26: Admit that the insurance policy produced
with Defendants' Responses to Plaintiffs Second Set of Interrogatories and
Request for Production of Doyuments had "not in motion" coverage for the PT23.
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RESPONSE TO REQUEST FOR ADMISSION NO. 26: Subject to, and without
waiving the General Objections stated above, deny.
REQUEST FOR ADMISSION NO. 27: Admit that the insurance policy produced
with Defendants' Responses to Plaintiffs Second Set of Interrogatories and
Request for Production of Documents did not insure the subject PT-23 for
damages resulting from flying the plane.
RESPONSE TO REQUEST FOR ADMISSION NO. 27: Subject to, and without
waiving the General Objections stated above, deny.

See Exhibit "D" to Memorandum of Attorney's Fees and Costs for J. Kahle
Becker.
Requests for Admission 23 through 27 related to the insurance policies for the PT-23.
Defendants failed to admit these facts which IMHS proved at trial. The overwhelming evidence,
specifically the testimony of Plaintiffs aviation insurance expert Gene Nora Jessen, supported
IMHS position that Defendants' policy did not insure the plane for flight and that the plane was
to be statically displayed. Proving these facts was crucial to undercutting Defendant Maslen's
credibility.

Defendant Maslen recklessly flew the plane knowing that he lacked adequate

insurance. Mr. Maslen's lack of credibility was a basis for this Court's award of possession of
the PT -23 to IMHS at the close of oral argument.
Pursuant to IRCP 37(c) IMHS is entitled to an award of attorney's fees and costs incurred
in proving these facts.

The information sought in Requests for Admission listed above was

crucial to IMHS's claim for possession of the PT-23 and in nullifying Defendants' false
"possessory lien." It would be impossible to attribute or parse IMHS's attorney's fees and costs
incurred in proving these specific factual matters. Rather, Defendants failure to admit these facts
gave rise to two years of litigation and the entirety of the costs and fees incurred in this case.
IMHS is therefore entitled to an award of all of its fees and costs pursuant to IRCP 37(c).
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d. Idaho Rule of Civil Procedure 68

Rule 68 encourages the defendant, which in this case was IMHS as to Defendant's
frivolous counterclaims, to make realistic settlement offers since only offers of judgment that are
more favorable than the plaintiffs verdict will be considered for purposes of Rule 68. Zenner v.
Holcomb, 147 Idaho 444, 450, 210 P.3d 552, 558 (2009). Zenner overruled Ireland v. Ireland,

123 Idaho 955, 855 P.2d 40 (1993) in which this Court held that I.R.C.P. 68 should not be used
to support an award of attorney fees. See, Zenner, 147 Idaho at 450, 210 P.3d at 558. IRCP 68
(a) and (c) provide:

Rule 68. Offer of Judgment. -- (a) At any time more than 14 days before the
trial begins, a party defending against a claim may serve upon the adverse party
an offer to allow judgment to be taken against the defending party for the money
or property or to the effect specified in the offer, which offer of judgment shall be
deemed to include all claims recoverable, including any attorneys fees awardable
under Rule 54(e )(1 ), and any costs awardable under Rule 54( d)(l ), which have
accrued up to the date of the offer of judgment. The offer of judgment shall not
be filed with the court, except as stated herein. If within 14 days after the service
of the offer the offeree serves written notice that the offer is accepted, either party
may then file the offer and notice of acceptance together with proof of service
thereof, and thereupon the judgment shall be entered for the amount of the offer
without costs. An offer not accepted shall be deemed withdrawn and evidence
thereof is not admissible except in a proceeding to determine costs. The fact that
an offer is made but not accepted does not preclude a subsequent offer. When the
liability of one party to another has been determined by verdict, order or
judgment, but the amount or extent of the liability remains to be determined by
further proceedings, the party adjudged liable may make an offer of judgment,
which shall have the same effect as an offer made before trial if it is served within
a reasonable time not less than 14 days prior to the commencement of hearings to
determine the amount or extent of liability.
(c) In cases involving claims for relief other than monetary damages, if the
judgment, including attorney fees awardable under Rule 54(e)(l) incurred before
service of the offer of judgment, and costs incurred before service of the offer of
judgment, finally obtained by the offeree is not more favorable than the offer, the
offeree must pay the offeror's costs, as allowed under Rule 54(d)(l ), incurred after
the making of the offer. If the judgment including such attorney fees and costs is
more favorable than the offer, the offeror must pay all costs of the offeree
allowable under Rule 54( d)(l) both before and after the making of the offer.
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In Zenner v. Holcomb, 147 Idaho 444 (2009) the Idaho Supreme Comi recently clarified
the affect IRCP 68 offers of judgment have on a prevailing party analysis under IRCP 54 for
awards of attorney's fees and costs.
Idaho Rule of Civil Procedure 54(d)(l)(B) governs the trial court's prevailing
party analysis for the purpose of awarding costs. Rule 54(d)(1 )(B) states: "In
determining which party to an action is a prevailing party and entitled to costs, the
trial court shall in its sound discretion consider the final judgment or result of the
action in relation to the relief sought by the respective parties." This Court has
held that offers of settlement, including offers of judgment, should be considered
in determining the final judgment or result of the action in relation to the relief
sought. See Polk v. Larrabee, 135 Idaho 303, 313, 17 P.3d 247, 257 (2000).
Although offers of judgment may be considered, we have cautioned that they
should not be the only, or even most significant, factor in the trial court's
prevailing party analysis. !d.
Zenner at 448-49.
Plaintiffs made two offers of judgment in this case which Defendants failed to accept.
The first, on March 4, 2010, proposed the return of the PT 23 and a complete walk away, the
second, on December 15, 2010 IMHS offered $300 (2 months storage) in exchange for the PT23. See IMHS's Offers of Judgment Attached to Memorandum of fees and costs as "Exhibit B"
and "C." These offers must be considered by the Court in determining the prevailing party.
Zenner v. Holcomb, 147 Idaho 444, 210 P.3d 552 (2009).

The majority of the out of pocket

costs incurred by Plaintiff (deposition and mediation) occurred after the first offer of judgment
was made and the costs of the two depositions as well as computerized legal research occurred
after the second offer of judgment was made. Plaintiffs attorney J. Kahle Becker incurred
approximately an additional 289 hours of work (approximately 65 hours $150 per hour and 224
hours at $200 per hour) after the first offer of judgment and approximately an additional 179
hours of work (at $200 per hour) after the second offer of judgment. The entirety of Plaintiffs

BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES AND COSTSPage 18

000335

attorney Jon Steele's time (118 hours at $300 per hour) was incurred after the second offer of
judgment.
In Crump v. Bromley, 148 Idaho 172, 175, 219 P.3d 1188, 1191 (2009) the Supreme
Court approved an award of attorney fees pursuant to Idaho Code § 12-120(1) and (3) after
considering an offer of judgment as one factor to in the court's prevailing party analysis. In light
of this Court's award of possession of the airplane to IMHS, which nullified Defendants' false
possessory lien- eviscerating Defendants' counterclaim, this Court must consider the two offers
of judgment made by IMHS in its prevailing party analysis under IRCP 54.

v
IMHS CLAIMS COSTS AWARDED AS A MATTER
OF RIGHT UNDER I.R.C.P. 54(d)(l)(C), IRCP 37(c), IRCP 68 AND
DISCRETIONARY COSTS PURSANT TO 54(d)(l)(D).

IMHS has claimed Costs as a matter of right and discretionary costs. Costs claimed by
IMHS are claimed as a matter of right pursuant to I.R.C.P. 54(d)(1)(C), IRCP 37(c), and IRCP
68. See, Memorandum of Attorney Fees and Costs. Idaho Rule of Civil Procedure 54(d)(l)(B)
governs the trial court's prevailing party analysis for the purpose of awarding costs. Rule
54(d)(l)(B) states: "In determining which party to an action is a prevailing party and entitled to
costs, the trial court shall in its sound discretion consider the final judgment or result of the
action in relation to the relief sought by the respective parties." IMHS obtained possession of the
PT-23, thus nullifying Defendants' false "possessory lien" and is entitled to have all claimed
costs awarded. IMHS is entitled to costs as a matter of right of $1 ,295. 75 and pursuant to IRCP
54(d)(l)(D) discretionary costs of$2,623.03.
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VI

CONCLUSION

IMHS is entitled to recover its legal expenses given the legally and factually baseless
actions of the Defendants.
It has never been clear to IMHS why the Defendants have so strenuously and

continuously opposed this litigation. The object of this litigation has been to obtain possession
of and prevent damage to a historical artifact. The ultimate goal was to statically display the PT23 in a museum that had legal title to the airplane and which was legitimately open to the public.
Defendants falsely asserted various liens to prevent IMHS from obtaining possession with full
knowledge of IMHS' s limited financial resources.

IMHS successfully petitioned this Court for

possession of the PT-23. IMHS is the prevailing party and is entitled to an award of all fees
$114,550.00, paralegal time of $2,175, costs as a matter of right of $1,295.75, and discretionary
costs of$2,623.03.

DATED this

')_0,

day of March 2011.

tJ,l(L~

f'I. KAHLE BECKER

Attorney for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this (J..Cf day of March 2011, a true and correct
copy of the foregoing BRIEF IN SUPPORT OF MEMORANDUM OF ATTORNEY FEES
AND COSTS was served upon opposing counsel as follows:
Kevin E. Dinius
Dinius & Associates, PLLC
5680 E. Franklin Rd.
Nampa, ID 83687
Attorney for Defendants

Z

US Mail
Personal Delivery
Facsimile

Attorney for Idaho Military Historical Society, Inc.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)

IDAHO MILITARY HISTORICAL SOCIETY,
INC.,

)
)
)

Plaintiff,

)
)
)
)
)
)
)
)
)
)
)

vs.

HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.

CV-2009-4047-C

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

)
)

HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation,

)
)
)
)

Counterclaimants,

)
)

vs.

)
)

IDAHO MILITARY HISTORICAL SOCIETY,

)
)

Counterdefendants.

)
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ORIGINAl.

This matter having come before the court on March 14, 15, and 16, 2011, for trial to the
court; and the P1aintiffldaho Military Historical Society having been represented by Mr. J. Kahle
Becker and Mr. Jon M. Steele; and the Defendants Holbrook Maslen and Aeroplanes Over
Idaho, Inc. having been represented by Mr. Kevin Dinius and Mr. Michael Hanby; and the court
having considered the file and record in this action, the evidence presented, the closing briefs of
counsel filed April 6, 2011, and April 8, 2011; the Plaintiffs Response to Defendant's Closing
Brief, filed April 13, 2011; the Defendants' Motion for Directed Verdict, filed March 18, 2011,
and the Plaintiffs Response to Defendants' Motion for Directed Verdict, filed March 21, 2011;
the Defendants' Reply to the Plaintiffs Response to Defendants' Motion for Directed Verdict,
filed March 28, 2011; the Defendants' Motion for an Order Striking the Affidavit of J. Kahle
Becker in support of Plaintiffs Post-Trial Brief, filed April 8, 2011; and this court having
determined that no additional oral argument was necessary, and having taken this matter under
advisement upon the final submission of the evidence and briefing by order filed June 1, 2011;
this court does hereby enter its findings of fact, conclusions of law, and other rulings as follows.
FINDINGS OF FACT

1. The Idaho Aviation Hall of Fame (IAHOF) is a 501 (c)(3) corporation, a non-profit
corporation having a tax exempt status. The donors take donations as tax deductions and it has
been typical for Board members to make contributions to the organization. Among the goals of
the IAHOF was to establish an aviation museum, as well as to promote recognition of other
matters related to aviation. Starting in the year 2000, the minutes of the meetings ofthe IAHOF
Board of Trustees were distributed to the Board membership by e-mail. Defendant Holbrook
Maslen was on this e-mail distribution list. Although Maslen denied that he received any of the
e-mailed minutes from the Board meetings of the IAHOF, in his deposition he testified that he
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had received minutes by e-mail some of the time. The court finds that the Board minutes were in
fact distributed to Maslen by e-mail and that he had access to them.
2. On August 1, 1999, Steve Appleton, as owner and president of Appleton Airsports LLC,
donated a Fairchild PT-23 (United States Registration Number N 60994, Serial No. 240) to the
Idaho Aviation Hall of Fame (IAHOF) (Exhibit 79). The FAA's Certificate ofRegistration
reflecting the Hall of Fame's ownership of that aircraft was issued on June 28, 2000 (Exhibit 81).
Appleton also donated a smaller plane, a PT-19, at the same time. Both were World War II
single engine aircraft with tandem seating in museum-quality condition. Following the transfer,
both the PT-23 and the PT -19 were left in Appleton's hangar at the Caldwell Airport at no cost to
the Aviation Hall of Fame. In about 2003 the Hall of Fame began leasing a double hangar space
for the planes in Caldwell at a cost to the organization of about $3,000 per year.

It was the

intention of the Hall of Fame to display the aircraft in an aviation museum which that body was
working to establish. Although the two donated airplanes were flyable at the time of their
acquisition by the Hall of Fame, the Hall of Fame could not afford to insure them for that
purpose and at all times it was the intention ofthe Hall of Fame only to display the aircraft, not
fly them.
3. William C. "Bill" Miller helped to organize the Idaho Aviation Hall of Fame in 1990 and at
one time was on the Board of Trustees. In connection with the Board's efforts to raise funds to
build an aviation museum, the IAHOF Board decided to sell the PT-19 aircraft to a museum in
Bellingham, Washington, with the understanding that it would be displayed. Miller resigned
from the Hall of Fame in 2002. Miller had also helped to organize the Idaho Military Historical
Society and was employed by that entity from 1992 to 1996. After leaving the Hall of Fame
Board, Miller continued to receive the IAHOF Board meeting minutes by e-mail. The
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distribution list included him and all Hall of Fame Board members. From those minutes he knew
about the cost ofthe hangar being leased by the Hall of Fame at the Caldwell Airport for the
airplanes. From the minutes he also learned that Hall of Fame Board member Holbrook Maslen
had offered to store the PT-23 in his hangar.
4. The Idaho Aviation Hall of Fame continuously maintained insurance on the Fairchild PT -23
from the time it was acquired until June 4, 2008, when that year's insurance expired and the
aircraft was transferred to the Idaho Military Historical Society. The insurance coverage was
only for static display of the aircraft, with the policy specifying that in-motion operations of the
aircraft were excluded. The agreed upon value of the aircraft was listed at $60,000. The
premium paid by the IAHOF for this coverage from June 4, 2007 to June 4, 2008, was $950.00
(Exhibit 92). The same policy, for the same premium, was in effect from June 4, 2006, to June
4, 2007 (Exhibit 93). Static display insurance was much cheaper than insurance which
permitted flight. Plus, there was no need to fly the PT-23 for the Hall of Fame purposes.
At some point the IAHOF had gotten behind on the hangar lease payments but subsequently got
them caught up. The expense of the double hangar, as well as other financial matters, was
discussed at Board meetings. Holbrook Maslen, a member of the Board of Trustees of the
IAHOF, said that he had room in his hangar and that "You can store it there." There was never
any discussion ofhis charging the Hall of Fame, and there was never any mention of his sending
bills. As then-President of the IAHOF, Harry Sauerwein understood Maslen to have made a
gratuitous offer, and that understanding was shared by all other members of the IAHOF. Maslen
never indicated to anyone that there would be any bills for insurance, maintenance, or storage
associated with his offer. The minutes of the November 30, 2005 Hall of Fame Board, attended
by Holbrook Maslen, reflect the following: "Holbrook Maslen has generously offered to house
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the museum aircraft in his hangar in Caldwell, allowing us to release the hangar presently
rented." (Exhibit 53B). Maslen never voiced any objection to the "Maslen generously offered"
language in the minutes of that meeting. Although Plaintiff alleged that the Hall of Fame
transferred the aircraft pursuant to an agreement with both Defendants, the court finds that the
agreement was between Maslen personally, as a member of the IAHOF Board, and the Plaintiff,
and that there was no such agreement between the Hall of Fame and the corporate Defendant.
5. At the January 2006 meeting ofthe Idaho Aviation Hall ofFame Board of Trustees, a
discussion was held concerning the move of the airplanes and certain aviation artifacts from the
leased hangar space to Holbrook Maslen's hangar. Although no office business was conducted
at that meeting due to lack of a quorum, the minutes reflect that the Board made plans as follows:
"We will schedule the move of our airplanes and artifacts from our rented hangar in Caldwell as
soon as Holbrook Maslen returns from his travels probably sometime in February or March."
(Exhibit 53-A)
6. At the February 22, 2006, Hall of Fame Board meeting, again no official business could be
taken up due to the lack of a quorum. However, Holbrook Maslen was in attendance at that
meeting, along with President Harry Sauerwein and Board member Joe Corlett. The minutes
reflect that "Sauerwein thanked Holbrook Maslen for making available hangar space for our
planes and artifacts that we had stored in the rented hangar in Caldwell. Maslen, Sauerwein and
Maslen's employee moved the contents of our rental hangar to Maslen's hangar on February 13,
2006. Sauerwein negotiated a final rental payment of $13 50 (check has been sent) to complete
all lease obligations to Bob Mayes, the rental hangar landlord." (Exhibit 52)
7. The minutes of the March 21, 2006 meeting ofthe Hall ofFame Board reflect that the
minutes of the November, January and February meetings were approved and that "President
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Sauerwein presented a Treasurer's update in the absence of Treasurer Chad Neptune. Our only
continuing monthly bill is telephone." The minutes also reflect that the Board reported or
discussed that "Our airplanes and artifacts have been moved to Holbrook Maslen's hangar. The
board thanks him for his generous support of the museum." (Exhibit 54)
8. In Fiscal Year 2005-2006, the Hall of Fame had budgeted for hangar rental the sum of
$3,336.00 and $1,000.00 for aircraft insurance. In Fiscal Year 2006-2007 the Hall of Fame had
budgeted $950.00 for aircraft insurance and none for hangar rental (Exhibit 67), consistent with
the understanding that no storage costs were being incurred by the Hall of Fame.
9. Other items were turned over by the Hall of Fame to Maslen for storage. Included in these
were aviation artifacts such as books, pictures, records, and movies. Maslen had offered to store
those items also. Maslen had also been given for storage another airplane, the Davis Wing,
which had been flown, was damaged, and was not flyable.
10. Attorney John Runft, a Board member ofthe Idaho Aviation Hall of Fame since October
2000, has acted as the Hall of Fame's attorney on a pro bono basis. Runft did not prepare a
written document, nor recommend the preparation of a written document, concerning Maslen's
possession of the PT-23 for several reasons. First, Maslen was a Board member, as opposed to a
third party. Second, there was precedent for Maslen charitably holding property of the IAHOF.
Specifically, in 2002 Maslen had held another belonging of the Hall of Fame, known as the
Davis Wing, on a charitable basis. He had done that informally, without any problem, and
subsequently turned the Davis Wing back to the Hall of Fame, after which it was later stored in
another facility. Runft understood that the arrangement for the PT-23 would be the same as for
the Davis Wing: that Maslen offered to provide storage for the aircraft on a volunteer basis.
Runft had some conversations with Maslen and recalls that Maslen, in agreeing to provide the
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storage, indicated that having the PT-23 on display would actually enhance his museum or
display. Runft believed that it was an agreeable and mutually beneficial arrangement. Since
Maslen was a member of the Hall of Fame's Board, and since he had in the past performed the
same service free of charge, the Board agreed for the Hall ofF arne to have the same arrangement
with Maslen for the PT-23 as it had with him for the Davis Wing. Runft had visited Maslen's
museum and opined that it seemed more like a warehouse for used parts than a museum, in that it
was not very clean, was very cluttered, and did not appear to be set up for display. However,
since the PT-23 would enhance Maslen's museum or display, it seemed to be an agreeable
situation for both Maslen and the Hall of Fame.
11. By early 2007 the IAHOF Board was having discussions about the future of the group and
the PT-23. Difficulty in acquiring funds, as well as the loss of a lease for ground at the Boise
Airport, had contributed to the need to evaluate the goals of the organization. At the January 25,
2007, meeting ofthe Board ofthe Idaho Aviation Hall ofFame, the consensus ofthe group was
that the Hall of Fame would discontinue efforts to establish an aviation museum at the Boise
Airport, though not disband the organization altogether. Holbrook Maslen attended that meeting
as a Board member and proposed that there could be a working relationship between the Hall of
Fame and his Aeroplanes Over Idaho Museum. The Board discussed that some sort of
relationship might be mutually beneficial and agreed that the idea would be explored. No formal
action was taken, and the matter of a "working relationship" was taken under advisement. The
minutes of that meeting reflect that the Board members conducted "extensive discussion"
concerning several options for the future of the group, and that a motion was made, seconded,
and unanimously carried, as follows: "'IAHOF will pursue the creation of a working
relationship between the Aeroplanes Over Idaho Museum and the Idaho Aviation Hall ofFame
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for the preservation of historical aviation artifacts, while ceasing any effort to construct a
museum, all subject to AOIM's acceptance of the relationship.' (The AOIM was founded by and
is headed by Holbrook Maslen, a member of the Board of the IAHOF.) The motion was
intended as a statement ofthe thinking of those board members present and offers continuing
opportunity to all board members to participate in the decision of the future of the museum at a
forthcoming board meeting." (Exhibit 55)
12. At the March 29, 2007, Board meeting of the Idaho Aviation Hall of Fame, Board member
Holbrook Maslen and his daughter Jenny made a presentation concerning Aeroplanes Over Idaho
and the concept of a "flying museum." The proposal was to have airplanes and to fly them as
Maslen's museum developed. A general discussion was conducted. Maslen offered to include
information about the Hall of Fame on the Aeroplanes Over Idaho (AOI) website. AOI also
indicated that it could offer technical assistance to the Hall of Fame. Board member John Steele
recalled that although this idea was discussed, no final determination was made. The minutes
reflect that "Discussion ensued regarding the working relationship with the Aeroplanes Over
Idaho Museum." (Exhibit 56) Written copies of the minutes of that meeting were available and
the minutes were e-mailed to the membership of the organization.
13. In approximately March 2007, Hall of Fame Board members Gene Nora Jessen and John
Runft visited with Maslen at his hangar. Ms. Jessen did not know if the hangar was leased in the
name of Maslen personally or by AOI. Runft had never seen the PT-23, so Ms. Jessen had
arranged a meeting. These two Board members and Maslen talked about the possibility of a
relationship between the IAHOF and AOI, including the use of AOI's secretary; the phones, the
office space, and any displays the Hall of Fame thought they should create. Jessen said that the
Hall of Fame was getting out of the museum business and that "you" would probably "end up
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with it [the plane.]'' Although Maslen testified that after this meeting he believed that he had the
use of the PT-23 and that it was to stay in his museum as a permanent fixture, as a Board
member Maslen would have known that these two Board members, not a quorum, were unable to
make a final commitment for the Hall of Fame organization. Additionally, the subsequent
actions of the IAHOF Board contradict any such inference on his part, where Maslen had been
informed of those Board actions either by attending and participating, or by receiving the Board
meeting minutes by e-mail.
14. An E-Newsletter of the Idaho Aviation Hall of Fame/Idaho Aviation Museum, No. 26 for
June 2007, includes as an item of news concerning a relationship between the IAHOF and
Aeroplanes Over Idaho, Inc. (Exhibit 95). It reads:
Alliance with Aeroplanes Over Idaho Museum
The Board of Directors has voted to establish a working relationship with the
Aeroplanes Over Idaho Museum located at the Caldwell airport. The IAHOF
currently has its PT-23 on loan to the Museum. More information on the museum
dan be found at the website: www.aeroplanesoveridaho.org.
Also included in that newsletter was notification that the "IAHOF Board had voted to invite
Jenny Brown to become a member of the Board and she has accepted. Ms. Brown is the Director
of the Aeroplanes Over Idaho Museum." Jenny Brown is the daughter of Defendant Holbrook
Maslen. The minutes of the Hall of Fame Board meetings do not reflect the attendance of Jenny
Brown (Maslen) except early in 2007 when she and her father made the AOI presentation to the
Hall of Fame Board.
15. In August 2007 the Hall of Fame was still considering what to do with the PT-23 aircraft.
The minutes of the August 30, 2007 meeting of the Idaho Aviation Hall of Fame reflect that
trustee John Runft made a motion regarding the PT-23: "Runft proposed a motion, 'That the
President of the Board appoint a committee to address the feasibility of selling the Fairchild PT-
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23 currently owned by IAHOF.' The motion was seconded by Briggs and, after discussion,
passed unanimously. Steele then appointed Martin (chair), Corlett, Maslen, Runft, Hoff and
Sauerwein to the committee." (Exhibit 57) Board member John Steele recalled that Holbrook
Maslen was deliberately appointed to that committee; that two or three reports were received
back from the committee; and that the Board ultimately determined that it was not feasible to sell
the aircraft.
16. Hall of Fame Board member Robert "Bob" Martin had never personally seen the Fairchild
PT-23 aircraft when he was appointed to this study committee. Martin understood that fellow
Board member Holbrook Maslen had the aircraft in his hangar in storage and that there was no
charge to the Board for that storage. The Hall of Fame had insurance expenses relating to the
PT-23 and the insurance premium was relatively high. Martin volunteered to take a look at what
should be done with the airplane. Holbrook Maslen participated in a telephonic conference call
as this issue was discussed. The intent of the committee was not to come up with a decision, but
rather was to explore options for the Board to consider. Maslen was in favor of having the
airplane stay where it was, with him. He used the PT -23 as a display aircraft to keep his museum
status valid.
17. A preliminary report concerning options for the PT-23 aircraft was presented by Board
member Bob Martin at the September 27, 2007 meeting of the Board of Trustees of the Idaho
Aviation Hall of Fame. The minutes reflect the following: "Bob Martin gave a (sic) interim
report from the committee appointed at the last meeting to investigate the feasibility of selling
the PT-23 aircraft owned by IAHOF. The committee will give a more complete report at the
October Board meeting. John Runft made a motion 'To add the task of investigating reasons to
sell or not sell the PT-23 to the Committee's tasking.' Carlyle Briggs seconds the motion. After
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discussion the motion passed unanimously." (Exhibit 58) To that point the Board had not
received any bills or statements from Holbrook Maslen relating to the PT-23. The minutes of
that meeting reflect that Board members were donating funds to the organization for projects;
this was due to the IAHOF being low on funds.
18. Bob Martin prepared a written report, or summary, of the points of discussion (Exhibit R).
Martin later gave a verbal report, based on his written summary, to the Hall of Fame Board at its
October 25, 2007 meeting (Exhibit 59). However, Martin did not submit a copy of the written
report to the Board for the record. When he presented the verbal report Martin had some extra
copies of the written report which were available for review and discussion. Martin obtained all
the information about the condition of the PT-23 from Holbrook Maslen, including that the
aircraft was of "museum quality," had a "current annual inspection," and "is run monthly."
19. The minutes of the October 25, 2007 meeting of the IAHOF's Board of Trustees reflect the
following with regard to Martin's verbal report concerning the various options for the PT-23:
"Bob Martin gave a report from the committee appointed to consider the selling the IAHOF PT23. There was extensive discussion of the report. Additional items not included in the report
were brought up by Board members during the discussion. The Board decided to continue
consideration of the report to the next Board meeting on November 29, 2007. (Exhibit 59,
Exhibit R). Holbrook Maslen attended that Board meeting. There was no discussion about
Maslen charging a fee for the storage of the PT-23 and artifacts. There was, however, discussion
about the insurance on the PT-23 that was being paid by the Hall of Fame. At several IAHOF
Board meetings Maslen stated that the Hall of Fame could discontinue insurance coverage on the
PT-23 because he had it covered on his insurance policy. However, in response to this assertion,
on more than one occasion the Board asked Maslen to furnish a copy of his insurance coverage
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to the Hall of Fame so that the Board could be certain the insurance coverage on the PT-23 was
adequate. Board member Gene Nora Jessen, because of her particular experience and expertise
with aircraft insurance policies, was especially concerned about finding out exactly what
insurance coverage Maslen purportedly had because she did not understand how he would be
able to secure insurance on the PT-23 since he was not the owner and did not have an insurable
interest in the aircraft. Maslen never furnished the Hall ofFarne Board with this information so
the Board continued to pay for insurance on the PT-23 until it was transferred to the Idaho
Military Historical Society. Maslen was aware that the Board still paid for insurance on the PT23. Maslen did not indicate to the Board that he expected the Hall of Fame to be financially
responsible for the insurance he said he was maintaining on the PT-23.
20. At the November 29, 2007 meeting ofthe Hall ofFame Board of Trustees, the Board
continued to discuss what to do with the Fairchild PT-23 and the other items, since the aviation
museum was not going to be created. The minutes summarize the discussion as follows:
The Board then addressed the issue of what to do with artifacts, Davis Wing
and PT-23 that have been donated over the years to a potential future IAHOF
Museum. Now that the museum is no longer a goal of the organization their
disposition is being addressed. Several options were discussed. It was concluded
that the first step in the process should be to contact the donor of the PT-23,
Steve Appleton, to solicit his views on the disposition of the PT-23 because it
is the largest and most valuable of the items under consideration. Gene Nora Jessen
moved and Bob Martin seconded that a committee be formed to meet with Steve
Appleton and report back to the board at its next meeting. The motion was approved
unanimously. John Runft moved and Jerry Terlisner seconded that Joe Corlett, Gene
Nora Jessen and Harry Sauerwein be appointed to form the committee. The motion was
approved unanimously. Corlett accepted the tast to arrange a meeting with Appleton.
(Exhibit 60) To this date the Board had not received any bill from Maslen or from Aeroplanes
Over Idaho. In connection with exploring a "working relationship" with Maslen and his
daughter Jenny Brown as Executive Director of Aeroplanes Over Idaho, some of the Board
members were given a tour of Maslen's hangar and museum. There was discussion about
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sharing office and administrative support and the use of a website. Maslen e-mailed materials
and there was discussion that there would have to be a combined Board meeting in order to
formalize any action. Maslen did not inform these Board members of when the Board of AOI
had its meetings, and he also never produced any AOI Board minutes relating to AOI's plans for
the PT-23. These Board members never heard back from Holbrook Maslen. The meeting
minutes of the IAHOF Board do not reflect that any official relationship between the Hall of
Fame and the Aeroplanes Over Idaho Museum was ever finalized.
21. At the January 31,2008, meeting of the IAHOF's Board, discussion continued concerning
what to do with the PT-23. Holbrook Maslen was personally present at that meeting. It was
reported that inquiry had been made to Steve Appleton as the donor of the PT-23 concerning his
wishes for the aircraft. The minutes reflect that Appleton considered the aircraft which he had
donated to be the property of the Hall of Fame and that it was up to that body to make the future
decisions regarding the PT-23. As of that date, Maslen had not submitted any bills to the Board
for insurance, storage, or maintenance on the PT-23. (Exhibit 61B) Holbrook Maslen would
have been e-mailed the minutes from this meeting, as a member of the Board.
22. At the April24, 2008 meeting ofthe Hall of Fame's Board ofTrustees, the Board continued
to hold discussions concerning what to do with the Hall of Fame's PT-23 aircraft and its aviation
artifacts since a museum was not going to be established. Some of the Board's options included
(1) attempting to sell the aircraft; (2) accepting a proposal from the Idaho Military Historical
Society; (3) keeping the PT-23 where it was at the Aeroplanes Over Idaho Museum and perhaps
donating it; or (4) gifting it to the Warhawk Museum. IMHS Board member, and former IAHOF
Board member, William "Bill" Miller had contacted Harry Sauerwein informally about the
possibility of the IMHS acquiring the PT-23. Miller and Rick Johnson then went to a Hall of
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Fame Board meeting for a "show and tell" of who the IMSH was and what it had to offer. The
minutes reflect that "Bob Martin and Ray Short volunteered to inventory the artifacts that the
IAHOF has in storage to help in assessing their value." These artifacts consist of numerous
pieces of hardware, pictures, and books. The minutes also reflect the following action with
regard to the PT-23:
Sauerwein reported that members of the Board had been contacted via e-mail to fulfill
the requirement of the following motion passed by the Board at the January 31, 2008
meeting: 'The IAHOF should liquidate the assets (artifacts, Davis Wing, and Fairchild
PT-23) it had collected when a goal of the organization was to build an aviation
museum. The donors of the assets should be contacted, where possible, to determine
their desires for the disposition of the assets. Where this is not possible, their original
intent should be followed if possible. Each member of the Board should be contacted to
determine their position on this motion.' In addition to Joe Corlett, Gus Hein, Gene Nora
Jessen, John Runft, Harry Sauerwein, Ray Short, and Jerry Terlisner who approved the
motion via 3-mail. Carlyle Briggs responded via e-mail: 'I think the museum will
eventually take place. We just need to care for the items we have until a permanent place
can be obtained.'
Rick Johnson and Bill Miller made a presentation to the Board as a follow-up to a
letter sent to the IAHOF by the IMHS indicating that the IMHS would accept a
donation of the PT-23 currently owned by the IAHOF. Johnson and Miller gave an
overview of the IMHS including future plans to expand the facilities available for
display. They indicated that they believed that the PT-23 could be accommodated inside
their facility. They requested that the IAHOF Board consider donating the PT -23 to the
IMHS.
After Johnson and Miller excused themselves from the meeting, the IAHOF Board
members at this meeting held a discussion of the options available to the IAHOF for the
liquidation of the IAHOF artifacts, Davis Wing and PT-23. The options considered
were:
1) attempt to sell them
2) donate them to a museum or other similar facility where they could be displayed,
possibilities include:
a) the Idaho Military Historical Society (Museum) at Gowen Field, Boise,
b) the Aeroplanes Over Idaho Museum (were (sic) they are currently stored)
in Caldwell,
c) The Warhawk Museum in Nampa.
Because the $950 annual insurance premium is due on June 4, 2008, the Board decided
to ask Board members to attend the next Board meeting (May 29, 2008) prepared to
indicate which of these options they prefer.
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(Exhibit 62) At the meeting it was decided that the Board of Directors for the Hall of Fame
should make the final decision and so action was deferred until the May 2008 Board meeting.
The minutes reflect that Holbrook Maslen did not attend that meeting. However, it was the
practice of Harry Sauerwein when he was secretary to prepare the minutes and e-mail them to the
Board members. In Sauerwein's view, the Idaho Military Society Museum was a better venue
for the PT-23. First, it was an active museum. It had space where the aircraft could be stored
out of the weather. There was quite a bit of public traffic. In contrast, the Aeroplanes Over
Idaho Museum was located at Caldwell; it was less accessible to the public; id did not have as
much general traffic; and at the AOI Museum there were a number of aircraft in various states of
assembly.
23. The minutes of the Hall of Fame's Board of Directors for May 29, 2008, reflect that the PT23 was donated to the Idaho Military Historical Society, and that the Davis Wing and the
aviation artifacts were donated to the Idaho State Historical Society:
The Board next considered the issue of the liquidation of the IAHOF artifacts, Davis
Wing and PT-23 that has been under consideration during the past several Board
meetings. Ken Swanson indicated that the PT-23 would be covered by Idaho State
backed insurance if the PT-23 were donated to the IMHS. He also stated that the ISHS
could accept the artifacts and Davis Wing. They would be inventoried and reviewed
for consideration for retention in their collection. He also indicated that the official
transfer of the items would occur when the papers for donations to the IMHS and the
ISHS were completed. Formal title transfer and FAA registration could follow.
After extensive discussion Sauerwein proposed a motion that the IAHOF donate the
artifacts and Davis Wing to the Idaho State Historical Society and the PT-23 to the
Idaho Military Historical Society effective June 2, 2008. Hein seconded the motion.
Steele, Sauerwein, Short, Hein Jessen, and Corlett voted to approve the motion. Briggs
abstained.
It was agreed that representatives of the IHOF, IMHS and ISHS would meet the week of
June 2, 2008 to complete the transfer paperwork. Details of the physical transfer of the
items would then been (sic) arranged.
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(Exhibit 63). Holbrook Maslen did not attend this meeting, but copies of the minutes were sent
to the Board members by e-mail. As of that date, Maslen had not sent any bills for maintenance,
storage, or insurance on the PT -23 to the Board. At this time no lien claim had been filed, and
the Board was not aware at that time of any claims by Maslen adverse to the Board.
24. A Certificate of Resolution of the Idaho Aviation Hall of Fame, Inc. was issued on June 3,
2008, by Harry Sauerwein as corporate secretary, evidencing the donation of the PT-23 to the
Idaho Military Historical Society, and the donation of the Davis Wing and aviation artifacts to
the Idaho State Historical Society, effective June 2, 2008. (Exhibit 51). This certificate would
have been e-mailed directly to the Hall of Fame Board members, including Holbrook Maslen.
25. A Deed of Gift reflecting the donation by the Idaho Aviation Hall ofF arne to the Idaho
Military Historical Society of the Fairchild PT-23 aircraft was executed by Hall of Fame
Secretary Harry Sauerwein on June 3, 2008, on a form used by the IMHS (Exhibit 72). At the
time William "Bill" Miller signed on behalf of the IMHS, he was not aware of any alleged
charges for maintenance or storage due.
26. In order to have the PT-23 registered to the IMHS, the FAA advised, by a form dated July
18, 2008, that the IMHS needed to submit documentary evidence of ownership and a $5.00
registration fee (Exhibit 70C). However, the registration of the PT-23 with the FAA was not
completed until June 11, 2009, when the FAA issued its Certificate of Aircraft Registration
reflecting that the Idaho Military Historical Society Inc. was the owner of the Fairchild PT-23
(Registration No. N60994, Serial No. 240) (Exhibit 106).
27. The minutes of the June 25, 2008 meeting of the Board of Directors of the Idaho Military
Historical Society's Board of Directors reflect the donation of the PT-23 to the IMHS from the
Idaho Aviation Hall of Fame (Exhibit J, 00501-00502):
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Donated PT-23 Status. The Deed of Gift is signed; the plane is in a hangar in Caldwell.
The annual insurance premium is approximately $900. In order to fly the plane to Boise,
we will need to have an additional (one day) premium for an as yet unknown amount.
I am also in contact with a pilot willing to fly it in; he has flown the plane before.
General Sayler and COL Barth are working storage for it here. The question as to
whether it will fit into the Museum is unknown; I gave Gary the measurements but I
don't know what the outcome was.
28. The minutes of the July 31, 2008, meeting of the IAHOF' s Board of Trustees reflect that the
Hall of Fame had donated the PT-23 to the Idaho Military Historical Society for display in their
museum: "Bill Miller informed Sauerwein that arrangements were being made to transport the
PT-23 by truck from the Aeroplanes Over Idaho Museum in Caldwell to the IMHS museum at
Gowen Field." (Exhibit 64)
29. The minutes of the September 25, 2008 Hall of Fame Board ofTrustees meeting reflect that
Board member Ray Short had "contacted Holbrook Maslen to establish a date to transfer the
IAHOF artifacts to the Idaho State Historical Museum. The date will be set in the next few
weeks." (Exhibit 65) Ray Short acknowledged that he had attempted to contact Maslen by
telephone at the number Short had for him, had left a message for Maslen, but that he had never
heard back from Maslen in response to that message.
30. The minutes of the November 20, 2008 meeting of the Hall of Fame's Board of Trustees
reflect that personal contact had not yet been accomplished with Holbrook Maslen so that the
Board's intentions could be effectuated: "Short reported that he attempted to contact Holbrook
Maslen regarding the Davis Wing and IAHOF artifacts but was unsuccessful. He reported that
he would attempt to contact Maslen again." (Exhibit 66) Secretary Ray Short sent minutes of the
Board meeting to Maslen by e-mail. He also attempted to call Maslen again, leaving a voice
mail. Short never received a call back in response.
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31. The minutes of the Idaho Military Historical Society's Board of Directors meeting on
January 28, 2009, reflect the IMHS's knowledge of the PT-23 being in storage:
The PT 23 is still in storage in Caldwell and we have not received a 'move it by'
message. Ken stated that there is room in the Museum for it but it would take up
quite a bit of space. It would also be a visitor draw. Bill will follow up with the
hangar owner, Holbrook Maslen.

(Exhibit J, 00489-00491)
32. The minutes of the February 25, 2009 meeting ofthe Idaho Military Historical Society's
Board of Directors reveal an awareness that Maslen may be asserting a claim against the IMHS:
The IMHS, ISHS and Aviation Hall of Fame all have artifacts in storage in a hangar
in Caldwell. The owner of the hangar is now hinting that he expects compensation.
an attorney and HOF member has provided legal verbiage disputing the claim. Bill
suggested that each entity write a letter to the individual to this effect and presented a
draft from the IMHS. Suggestions were made and Bill will incorporate them and get it
ready for Russ' signature.
(Exhibit J, 00487-0488).
33. William "Bill" Miller, from the Idaho Military Historical Society, attended the February 26,
2009 meeting of the IAHOF Board. Although the IMHS was not in a rush to gain physical
possession of the PT-23, the IMHS wanted to get the physical transfer accomplished. At that
point Board member John Steele believed that it was up to the IMHS to take the lead on getting
the aircraft from Maslen. Since Maslen had in the past been out of town and doing other things
from time to time, the delay in being able to connect with Maslen up to that point did not seem
terribly abnormal to Steele. (Exhibit K)
34. Ray Short, as secretary for the Hall of Fame Board of Directors, sent a certified letter from
the Hall of Fame to Holbrook Maslen at his home address, which delivery was attempted on
March 16, 2009. The letter was sent after Short tried to call Maslen. Short then reported to the
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Hall of Fame that he had sent the letter, as reflected in the meeting minutes of the Hall of Fame's
Board of Trustees for March 26, 2009 (Exhibit K).
35. Russ Trebby, President of the Idaho Military Historical Society, had written a letter to
Holbrook Maslen dated March 10, 2009, wherein he sought to make arrangements for the
transfer of the Fairchild PT-23 and the aviation artifacts to the sites where they were planned to
be displayed (Exhibit 82). The letter references the action of the Idaho Aviation Hall of Fame
taken at its board meeting of May 29, 2008, wherein it donated the PT-23 to the Idaho Military
Historical Society and the aviation artifacts to the Idaho State Historical Society. The letter was
sent by the IMHS to Holbrook Maslen at his long-time residence in Boise by certified mail,
return receipt requested (Exhibit 83). The letter was returned to the IMHS on April16, 2009,
marked "Unclaimed" and "Return to Sender/Unclaimed/Unable to Forward" and reflects that the
intended recipient was "Notified 11 March 09, 4-2, 4-9."
36. IMHS Board member William "Bill" Miller knew that Maslen had the PT-23 in Caldwell.
He had tried to contact Maslen by phone and by e-mail but had received no response from him.
Since Miller had known Maslen for some time, he knew Maslen's phone number and where he
lived. Miller wanted to inspect the PT-23 to determine whether to truck it to Boise or to find a
qualified pilot and purchase one day of flight insurance. Later Miller decided to send Maslen a
letter. However, Miller at that time wasn't necessarily concerned about Maslen's failure to
respond to him. No bill for storage, insurance, maintenance, or repairs had been sent either to
the Hall of Fame or to the Idaho Military Historical Society. There was no written contract
between the IMHS and AOI or Maslen. On March 23, 2009, the March 10, 2009 letter written
by Russ Trebby was hand-delivered by William Miller to Holbrook Maslen at Maslen's
residence in Boise (Exhibit 82). This was the first time that Miller had spoken with Maslen
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about the PT-23. At that time Maslen stated that there were a lot of costs due on the aircraft for
maintenance and storage and named $12,000 as the figure. This was the first time Miller had
heard of any alleged charges. Miller advised Maslen that the aircraft needed to be inspected and
they agreed to a meeting time the following Tuesday at 11 :00 a.m. at the Airport Cafe in
Caldwell. Maslen did not show up for the appointment. However, the day before, Miller had
received an e-mail from Maslen which attached a letter from AOI to the IMHS (Exhibit 84).
37. Russ Trebby, as a representative of the Idaho Military Historical Society, was sent an
unsigned letter dated March 25, 2009 on the letterhead of Aeroplanes Over Idaho, Inc., located at
5118 Hubler Lane in Caldwell, Idaho (Exhibit 84). The letter set forth a claim by Aeroplanes
Over Idaho relating to the PT-23, the Davis Wing, and the aviation artifacts. The specifics ofthe
claim were as follows:
Unfortunately, however, I think there may be some misunderstanding
surrounding the IAHOF's arrangements with Aeroplanes Over Idaho ("AOI")
concerning the PT-23 and the Davis Wing. Based on several, prior IAHOF
board meetings, which I attended a majority of, it was AOI's understanding that
IAHOF did not have the funds to pay for storage of the same. It is correct that I
volunteered AOI's facilities to store the PT-23, the Davis Wing and miscellaneous
IAHOF memorabilia and documents. However, it was represented to me by IAHOF
that upon the unwinding ofiAHOF certain of the stored items could be donated to
AOI. In other words, it was implied that in exchange for safe storage of the same, the
PT-23 would ultimately become the property of AOI.
In the alternative, or, if AOI did not receive such a donation, there would be
storage fees as AOI, being a non-profit corporation, was certainly in no position to
"donate" storage and maintenance fees, including insuring the items, to IAHOF or
any subsequent owner of the property.
To that end, this letter is to advise that there is money owed for storage fees incurred,
insurance costs to insure the items against loss or damage while in the care and custody
of AOI and maintenance and repair work done. The amount of the lien is $12,025.80 as
of July 31, 2008. I am advising you, the Idaho Military Historical Society, as the
subsequent owner of the property currently in the care of AOI based on representations
made to me by Bill Miller. I am providing a copy of this letter to IAHOF for its
information.
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38. The Board members of the Idaho Aviation Hall of Fame were thereafter informed of this
letter and of Maslen's claims by William "Bill" Miller. This was the first time any of the Board
members had ever heard of any such monetary claims by Maslen.
39. By a written statement dated May 2009, Aeroplanes Over Idaho, Inc. presented a claim to
the Idaho Aviation Hall ofFame for hangar storage fees for the PT-23 in the amount of$150.00
per month from March 1, 2006, through May 1, 2009, for a total of$5,250.00 (Exhibit 85).
40. A undated statement from Aeroplanes Over Idaho, Inc. to the Idaho Aviation Hall of Fame
sets forth a claim for "Storage-Misc." in the amount of$25.00 per month from March 1, 2006,
through May 1, 2009, for a total of$975.00 (Exhibit 86).
41. An undated statement from Aeroplanes Over Idaho, Inc. to the Idaho Aviation Hall ofFame
sets forth a claim for maintenance, repairs, and insurance relating to the PT-23, in the total
amount of $8,405.00, as follows: $900.00 for an annual inspection dated March 1, 2006;
$1,000.00 for insurance dated March 1, 2006; $1,000.00 for insurance dated January 1, 2007;
$900.00 for an annual inspection dated February 1, 2007; $200.00 for labor relating to a fuel
pump, dated June 7, 2007; $535.00 for parts relating to a fuel pump, dated June 7, 2007;
$1,000.00 for insurance dated January 1, 2008; $900.00 for an annual inspection dated June 1,
2008; $1,000.00 for insurance dated January 1, 2009; $900.00 for an annual inspection dated
February 1, 2009; and $70.00 for the repair of a flat tire, dated April22, 2009 (Exhibit 87).
42. A website maintained by the Aeroplanes Over Idaho Museum, as of2006, reflects
background information on that organization. It represented that twenty-seven historic aircraft
could be viewed at Aeroplanes Over Idaho; that it was founded by Holbrook Maslen and Ray
Leadabrand "for the purposes of aviation education, aircraft restoration and preservation. Guests
can observe various stages of restoration on historic aircraft. New aircraft are regularly added to
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its collection." The website represented that Aeroplanes Over Idaho is "dedicated to teaching
flying and aviation maintenance to young people, especially children at risk." Additionally,
"Aeroplanes Over Idaho offers general maintenance and annuals provided by FAA certified lAs
and A&Ps." (Exhibit 108).
43. The minutes of the annual meetings of Aeroplanes Over Idaho, Inc. for the years 2006, 2007,
2008, and 2009 reflect that they are verbatim except for the dates (Exhibit 101 ). The directors
and shareholders present at those annual meetings were Holbrook Maslen and Jenny Brown
(daughter); Maslen served as chairman of the meeting and Jenny Brown served a secretary; the
two directors present unanimously elected Holbrook Maslen as President of the corporation and
Jenny Brown as Secretary/Treasurer. The substance of the business meetings were as follows:
"A discussion was held regarding the general business affairs of the corporation. There being no
further business to come before the meeting, the meeting was adjourned." No other Board or
other meeting minutes for Aeroplanes Over Idaho Inc. were produced. Although Holbrook
Maslen asserts that it is actually Aeroplanes Over Idaho that is owed the money he is claiming,
there is no documentation or record to verify or to substantiate that assertion.
44. Maslen does not contend that there was an express agreement by the Hall of Fame to pay
him for storage ofthe PT-23. He testified that at the outset "it wasn't definite on how it was to
be stored." Maslen acknowledged that he never sent any bills to the Hall of Fame. He also
admitted that from the time the PT-23, Davis Wing, and aviation artifacts were moved to his
hangar at the Caldwell Airport, he never provided notice to the IAHOF, and never made any
direct or indirect indication to the IAHOF or to any of its Board members, that he expected to be
paid for the storage of those items until his March 25, 2009, letter to Russ Trebby on behalf of
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the Idaho Military Historical Society. He admitted that at no time did he present any monthly or
annual statement or billing for storage, insurance, or maintenance of the items of property.
45. Defendant Maslen admitted that he was never authorized by the Hall of Fame Board to
perform maintenance or repairs to the PT-23, nor did he ever request such authorization. No
written or verbal agreement was entered into between Maslen and the Idaho Aviation Hall of
Fame concerning any such maintenance or repairs. Further, no written estimate was ever
submitted by Maslen to the Hall of Fame relating to proposed maintenance or repairs. Further,
the Hall of Fame never requested Maslen to perform maintenance or repairs. Because the
aircraft's intended use was only for display purposes, the IAHOF Board believed that there was
no need to have annual inspections performed. The maintenance records ofthe PT-23 reflect
that no annual inspection was performed from the year 2000, the year after the Hall of Fame
acquired the PT-23, until February 2006, when Maslen began housing it in his hangar. However,
four annual inspections were performed on the PT-23 while it was in Maslen and/or AOI's
possession. Although the Hall of Fame did not give him permission to perform the annual
inspections, Maslen maintains that the Board knew what he was doing, based on the meeting
minute where Bob Martin's committee discussed the options for the PT-23. Further, following
the October 2007 meeting and Bob Martin's report concerning the condition of the PT-23, no
one from IAHOF told him to stop maintaining the plane; to stop insuring the plane; to stop
running the plane.
46. Maslen testified that he maintained insurance on the PT-23 since it was in his possession.
However, he produced no documentation for the years of2006 and 2007. A "Renewal Quote
Sheet for Holbrook Maslen Aeroplanes Over Idaho, Inc." reflects aircraft insurance on the PT23, with a revised date of August 25, 2009. It shows that coverage for the PT-23 is only for "Not
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in Motion." The total annual premium for 2008-2009 was $875.00, with the aircraft being
attributed a full insured value of $60,000.00 (Exhibit 68). As a result of his attendance at Hall of
Fame Board meetings, and through the meeting minutes that were sent to him as a member of the
Hall of Fame Board of Trustees, Maslen knew that the Hall of Fame had never discontinued
insurance coverage on the PT-23.
47. An annual inspection of the Fairchild PT-23 was performed on March 6, 2000, by John R.
Paden. The total time in service was listed at 1031.61 hours and the aircraft was certified to be
in airworthy condition. The Hall of Fame did not have any subsequent annual inspections
conducted on the PT-23 aircraft, so there were no expenses related to inspections. Because the
PT-23 was only going to be used for static display, it did not need to be airworthy. The next
annual inspection of that airplane was performed by Charles Vollmann on February 14,2006,
where he certified that the aircraft was airworthy. This occurred within close proximity to the
date when the PT-23 was moved to Holbrook Maslen's hangar. The next annual inspection was
performed on June 22, 2007, also by Mr. Vollmann. He certified that the PT -23 was in
airworthy condition. The total time in service was listed as 1031.61. On February 1, 2008, Mr.
Vollmer indicated that the PT-23's engine air pump was inoperable and it was sent out to another
entity for an overhaul, after which Vollmann reinstalled it, where the "function ckd ok." On
June 1, 2008, an annual inspection was conducted by Mr. Vollmann, who certified that the
aircraft was in airworthy condition. The total time in service was listed at 1032.32 hours. On
July 1, 2009, Mr. Vollmann certified that he had inspected the PT-23 and that it was in airworthy
condition. However, during this inspection no entry was made for "time in service." This entry
was made after the Complaint in this action was filed (Exhibit 74).
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48. Charles "Chuck" V oilman is a friend of Holbrook Maslen who works for nothing in the
museum operated by Aeroplanes Over Idaho. Vollman does not serve on the Board of AOI and
he does not attend AOI's Board meetings. He volunteers his time to AOI and lives in an
apartment located in AOI's hangar at Hubler Field in Caldwell. Vollman oversees the
maintenance and performs most of the maintenance on the aircraft that are owned by AOI. He
also performs work on planes that do not belong to AOI. The payment for that work goes not to
Vollman, but to AOL Vollman was not paid any money by AOI for the maintenance he did on
the PT-23.
49. A Claim of Lien, purportedly executed on August 28, 2008, by "Charles Vollman,
Maintenance Supervisor" for Aeroplanes Over Idaho, Inc., was filed with the Federal Aviation
Administration on August 8, 2008. Identified as the Claimant was Aeroplanes Over Idaho, Inc.
(Exhibit 89). The Statement of Claimant's Demand identified a demand for "the sum of
$12,025.80, which sum is the amount due to Claimant after deducting all just credits and offsets,
PLUS interest, filing fees, recording fees, and reasonable attorney fees. Claimant's demand is
for materials furnished to and/or labor performed at the request of the Idaho Aviation Hall of
Fame, last furnished July 31, 2008. The Idaho Aviation Hall of Fame was identified as the
owner, or reputed owner, of the property subject to the lien, the "Fairchild, Model PT23, 240,
N60994." Charles Vollman asserted, under oath before notary Evelyn Loveless, the wife of
Defendant Holbrook Maslen, purportedly on August 5, 2008, that "Claimant has read the
foregoing and believes the same to be true and just." This Claim ofLien was filed with the FAA
Aircraft Registration BR on August 8, 2008. Holbrook Maslen confirmed that a copy of this lien
was not sent to the Hall of Fame nor to the Idaho Military Historical Society. Charles Vollman
testified that a discrepancy occurs in the dates because the date he signed should have been July
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28th instead of August 28th. He further testified that, "This was made out probably on the 28th of
July. And then got to the notary the 5th of August, and signed it on the 5th of August." Charles
Vollman during questioning admitted that he did not actually prepare the Claim of Lien, though
he maintains that he asked for it to be prepared. However, Vollman did not have any legal
authority to sign on behalf of Aeroplanes Over Idaho, Inc; Vollman had never seen the storage
bills on the airplane; had never seen the maintenance and repair bills on the airplane; and had no
part in putting the claim together. The Claim of Lien states that it is for maintenance and repair.
It does not say that it is for storage. In explaining why he signed the Claim of Lien, Vollman

stated that it was suggested to "us" that the aircraft that "we" thought "we" would end up with
was being sold to somebody. Prior to that, according to Vollman, there was no intention of
charging for any of the work that had been done because it would have been beneficial to AOI.
But because the plane was now going to be sold and "we" weren't going to get it, it was decided
that some charges should be made against it.
50. A lien was filed with the FAA on the PT-23 because, according to Holbrook Maslen, the PT23 was "leaving, and I felt I had something coming." Maslen testified that he believed that the
claim was accurate when it was filed in August 2008, for the sum of$12,025.80. He had
checked with the FAA registration website and the Hall ofFame came up as the owner of the
aircraft. At the time this lien was recorded, the IMHS had not provided Maslen with notification
that it was the owner of the airplane. Maslen denied that he filed the Claim of Lien in an attempt
to stop the transfer of title to the PT-23. He said he filed the lien to protect the money that he
had coming.
51. The IMHS made different attempts to retrieve the PT-23 aircraft. One such attempt occurred
in April2009. William "Bill" Miller did not know exactly where the plane was, but a friend
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reported having seen it in a certain hangar. The owner of that hangar was not Aeroplanes Over
Idaho. Miller had permission to use the key to that hangar. He and his friend went in and looked
at the airplane. They pushed the airplane out the door and were going to move it, by rolling it, to
another hangar. Miller's intention was to conduct the inspection and to determine the logistics of
the move to Boise. However, they were prevented from accomplishing that. Before they had
gotten the airplane out the hangar door, Paul James approached from the hangar across and said,
"Hey, what are you doing?" Ken Swanson said that it was their plane. Then attorney Dinius
arrived and Maslen pulled up in his pickup and blocked them from moving the plane. Miller
advised Dinius, "We don't want this airplane to be moved or flown." The aircraft's tail wheel
tire was flat before they moved it. Paul James stated to them that he had an ownership interest in
the airplane, though there is no record of any such claim or interest (Exhibit 90).
52. Kenneth Swanson is the Executive Director of the Idaho Military Historical Society
Museum who oversees management of the museum, the materials that are taken in, and he also
deals with the public. The IMHS has been waiting for possession of the PT-23 since 2008. This
museum is open to the public, who may visit at no charge. Although there wasn't any real
urgency about getting the PT -23 initially, there were still decisions that needed to be made, and
decisions that were delayed, because the PT-23 was not delivered to the museum. Maslen's
continued possession of the PT-23 has interfered with the IMHS ownership rights. They have
not been allowed to see it or to have it as part of their display, to fly it or to sell it if they had
wanted (though the IMHS has no intention of selling the plane). It was necessary for Maslen to
return the airplane or the IMHS would have to come to court. In Swanson's observation of the
PT-23 aircraft, he concluded that it showed evidence ofhaving been used: there were stone
chips, and oil streaking on the column.
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53. Holbrook Maslen testified that he computed the total of his claim as follows: five (5) years
of storage at $150 per month would be $9,000, plus parts and labor. The annuals and insurance
total $8405, plus the last two years of insurance, amounting to $1,750. The total claim is for
$19,150.00. Even though he never sent any bills to the IAHOF before the beginning of this
litigation, the charges he asserted commenced March 1, 2006. (Exhibits 85, 86, 87). During this
time, the PT-23 was either being displayed or was kept in a storage hangar. Maslen testified that
he rented hangar space to house the PT-23, but the only evidence concerning from whom he
rented the space, how much he paid, or in what name the space was rented was the Amended
Judgment in favor of the City of Caldwell and against Aeroplanes Over Idaho Inc. for unpaid
hangar lease payments (Exhibit 109).
54. AOI did not have any agreement with the IMHS to store the PT-23. However, in Maslen's
view, indoor storage is required to safely house the PT-23. It has an open cockpit so the inside is
exposed. It has a wooden prop. The whole airplane has a fabric cover, but that doesn't provide
for adequate protection if stored outside. From Maslen's perspective, storing the plane ensured
its safekeeping. Maslen seeks $150.00 per month from the IMHS for the storage of the PT-23
from June 2, 2008, until the present.
55. Holbrook Maslen admitted that he flew the PT-23 aircraft twice after it was delivered to him
by the Hall of Fame in February 2006. He never asked the Hall of Fame for permission to fly the
airplane. While it was in the Hall of Fame hangar from 1999 to February 2006, the PT -23 was
never flown. After the plane was transferred to Maslen's hangar, the Board had several
discussions about the fact that the aircraft was not to be flown and that it was only insured for
static display, not "in motion." Maslen believes it would cost $50 an hour to rent a PT-23 to fly
for an hour. The first time Maslen flew the PT-23 was in June or July of2007 at a Caldwell air
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show. That flight lasted about fifteen (15) minutes. No damage was done to the aircraft in
connection with that flight. The second time Maslen flew it was in November 2008. That flight
also lasted approximately fifteen (15) minutes. No damage was done to the aircraft in
connection with that flight. Although Maslen's first flight in the PT-23 is reflected in the annual
inspection, the second one is not recorded. Once Maslen was advised by the IMHS that he was
not to fly the aircraft, he never flew it again.
56. William "Bill" Miller had observed the PT-23 during the site visit held in connection with
the court trial. The aircraft was in a different hangar than before. In the fall of 201 0 Miller had
also visited the plane in yet another hangar. Miller's observations suggested that the plane may
have been operated. Specifically, there was some engine oil splashed back on the cylinder and
there were a few insects on the fronts of the wings and the main landing gear. Miller believed
that there were the result of the airplane having been flown. The log book entries reflect that on
February 1, 2008, the aircraft's fuel pump was pulled out to overhaul it. According to Bill
Miller, there is no way to find out if the airplane needs fuel pump work except to run it. As of
June 1, 2008, the airplane's total time in service was 1,032.32, for an increase of .71. An annual
was performed at that time. Miller agreed that the PT-23 should be stored indoors.
Maslen testified that although the PT-23 has been housed and/or stored by him since February
2006, the aircraft was of no value to him or to AOI. The court concludes, however, that the
presence of the PT -23 in his hangar was beneficial to his characterization of his hangar as a
museum.
57. IMHS Executive Director Kenneth Swanson presented testimony concerning attorney fees
incurred in this case. Attorney J. Kahle Becker invested a substantial amount of time at the rate
of$150.00 per hour for a total of$29,000 prior to mediation. After mediation Becker's hourly
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rate increased to $200.00 per hour, for a total of $32,000. The fee agreement, though pro bono,
provided that any fees awarded by the court will be paid to Becker. Before the trial started
Becker had about $61,000 worth of his time in this case. Swanson projected that there would be
another eighty-four (84) hours of Becker's time, totaling $16,800. Once the court decided the
case, another thirty (30) hours would be necessary in relation to post-trial motions, estimated to
be about $4,000. The billing rate for Jon Steele is $300 per hour. For preparation prior to trial,
forty-eight (48) hours were required, totaling $14,460. The projected trial time was seventy-two
(72) hours, for $21,600. There is no way that the Military Historical Society could bear the costs
of this litigation. Relating to attorney fees as a damage claim, Becker acknowledged that no
itemized attorney fees bills were produced until the morning of trial. There was no exhibit and
there was no reference to the breakdown with any particularity as to the special damages
claimed.

CONCLUSIONS OF LAW
In its Second Amended Complaint, filed May 10, 2010, Plaintiff asserts five claims for
relief against Defendants: (1) Claim and Delivery (Count I); Slander of Title (Count II); Quiet
Title (Count III); Conversion (Count V); and Trespass to Chattels (Count VI).
Defendant AOI has asserted counterclaims for foreclosure of a lien, evidenced by a Claim
of Lien filed with the FAA on August 8, 2008, and for Unjust Enrichment.
At the conclusion of Plaintiffs case-in-chief, on March 16, 2011, Defendants' counsel
noted that, based upon an agreement between counsel, Defendants would reserve their Motion
for a Directed Verdict. At the conclusion of Defendants' case, Plaintiffs counsel moved for a
directed verdict on Defendants' lien foreclosure claim.
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Since the parties' claims were tried before the court without a jury, the court will not
address the motions for directed verdict separately. Instead, the court will set forth its
conclusions of law below. See I.R.C.P. 52(a).
PLAINTIFF'S CLAIMS
I. Quiet Title

In its claim for judgment quieting title to the PT-23 in itself, IMHS asserts:
49. Defendants sent a false "claim of lien" to the Federal Aviation Administration on
August 28, 2008 claiming they were entitled to costs for storing, insuring, &
maintaining the subject aircraft.
50. Defendants continue to falsely claim they have a "possessory lien" and falsely
allege they are entitled to costs for storing, insuring, & maintaining the subject
aircraft.
51. Plaintiff Idaho Military Historical Society is the rightful owner of and holds title
to said aircraft.
52. Defendants have no ownership interest in the subject aircraft.
53. Defendants have no contractual basis for asserting that they were entitled to costs
for storing, insuring, & maintaining the subject aircraft sufficient to support their
filing a lien of any sort.

In its counterclaim for lien foreclosure, AOI asserts that IMHS's interest in the subject
aircraft is "subservient to the interest of AOI."
Idaho Code Section 6-401 authorizes an action "by any person against another who
claims an estate or interest in real or personal property adverse to him, for the purpose of
determining such adverse claim." A party seeking to quiet title must succeed on the strength of
his own title and not on the weakness of his adversary. Nelson v. Enders, 82 Idaho 285, 292, 353
P.2d 401,406 (1960).
Here, IMHS established that it acquired the PT -23 by Deed of Gift executed by the Hall
of Fame on or about June 3, 2008.
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IMHS has also established that the Claim of Lien filed by AOI in August 2008 is not
sufficient to establish any interest in the aircraft on the part of AOI. Idaho Code Section 451102 authorizes a non-possessory lien in favor of any person "who expends labor, skill, or
materials upon an aircraft 1 ••• at the request of its owner ... for the contract price of the
expenditure, or in the absence of a contract price, for the reasonable value of the expenditure."
The lien is dependent upon recordation at the FAA aircraft registry and "must be created by
written contract between the parties .... signed by the customer, and predate the
commencement of work for which the lien is applicable."
The evidence in the record establishes that, at the time AOI filed the Claim of Lien with
the FAA, there was no written contract signed by the Hall of Fame that predated the
commencement of the work purportedly covered by the lien. Accordingly, IMHS has
established that the lien claim filed by AOI in August 2008 is not valid pursuant to Idaho Code
Section 45-1102 and IMHS is entitled to judgment quieting title to the PT-23 in IMHS.

II. Claim and Delivery
A replevin action is a proceeding in which the owner or one who has an interest in a
chattel wrongfully taken or detained seeks to recover possession of that chattel. 66 Am.Jur.2d
Replevin § 1 (20 11 ). It is a remedy designed to restore possession of property to the party
entitled to possession. !d.
Idaho's claim and delivery statutes replaced the common law action for replevin in this
state. National Motor Service Co. v. Walters, 85 Idaho 349, 361, 379 P.2d 643, 651 (1963).

1

To the extent AOI claims that the Claim of Lien filed with the FAA was, at least in part, for storage is misplaced,
because the statute does not purport to authorize a non-possessory lien for storage. To the extent AOI claims that
the Claim of Lien was filed pursuant to Idaho Code Section 45-805, its argument is also misplaced, because the lien
established by Section 45-805 is enforced by possession and sale of the subject property, not by filing a claim of
lien. Comstock Investment Corporation v. Kaniksu Resort, 117 Idaho 990, 993, 793 P.2d 222, 225 (Ct. App. 1990)
("At common law, a bailee's lien was possessory only. Under l.C. § 45-805, a lienholder is entitled to possession
and sale." Fn. 2 (emphasis in original).).
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While Idaho Code Title 8, Chapter 3 allows a party asserting a cause of action for claim and
delivery to obtain immediate possession of the property, it does not provide "that he cannot
maintain his action unless he demands immediate possession of the personal property" at the
outset ofthe action. Bates v. Capital State Bank, 21 Idaho 141, _ , 121 P.561, 563 (1912).
The "right of possession of personal property, rather than title thereto, is, ordinarily, the
question involved in a claim and delivery action." Preston A. Blair Co. v. Rose, 56 Idaho 114,
121, 51 P.2d 209,211 (1935). The primary purpose of claim and delivery statutes is to provide
a method for obtaining possession of specific personal property. 66 Am.Jur.2d Replevin § 1
(2011).
In an action for claim and delivery against a defendant who did not come into possession
of the property wrongfully, but wrongfully withholds possession, the plaintiff must ordinarily
make a demand for the return of possession. Id. In Idaho, the party seeking return of the
property must prove the right to immediate and exclusive possession of the property at the time
the action was commenced. National Motor Service, 85 Idaho at 358, 379 P.2d at 649.
Accordingly, to establish its right to claim and delivery, IMHS must demonstrate: (1) its
right to immediate and exclusive possession ofthe PT-23 at the outset ofthis action; and (2) that
IMHS made demand for return of possession from AOI.
A. Right to Possession
IMHS made a prima facie showing of its entitlement to immediate and exclusive
possession of the PT-23 on April 16, 2009, the date it commenced this action, by establishing
that it became the owner of the aircraft on or about June 3, 2008.
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However, AOI contends that it had a right of possession superior to IMHS's on such
2

date by virtue of a possessory lien pursuant to Idaho Code Section 45-805 for labor and/or
services expended on the aircraft pursuant to an agreement with the Hall of Fame.
Idaho Code Section 45-805(a) provides, in relevant part:
Every person who, while lawfully in possession of an article of personal
property, renders any service to the owner thereof, by labor, or skill, employed for the
protection, improvement, safe keeping, or carriage thereof, has a special lien thereon,
dependent on possession, for the compensation, if any, which is due him from the owner,
for such service. If the liens as herein provided are not paid within sixty (60) days after
the work is done, service rendered or materials supplied, the person in whose favor such
special lien is created may proceed to sell the property at public auction after giving ten
(10) days' public notice ofthe sale ....
While a common law bailee's lien was possessory only, Section 45-805 grants the lienholder the
right to possession and the right to sell the property if the lien is not paid within sixty days after
the bailee renders the service to the property. Comstock Investment Corporation v. Kaniksu

Resort, 117 Idaho 990, 993, 793 P.2d 222, 225 (Ct. App. 1990) (Fn. 2.).
Accordingly, in order to have a possessory lien on the PT-23 pursuant to Idaho Code
Section 45-805(a), AOI must have: (1) been in lawful possession of the aircraft; (2) rendered a
service to the Hall of Fame, as owner of the aircraft, by labor or skill employed for the
protection, improvement, or safe keeping of the aircraft; and (3) been due compensation from
the Hall ofFame for such service. See Gouldv. Hill, 43 Idaho 93, 102,251 P. 167, 169 (1926)
("Plaintiffs did board and feed these cattle for a stipulated and agreed compensation. It makes
no difference whether that compensation was at a certain rate per day or month, or what the

2

It was not clear to the court, until after the trial concluded, that AOI was asserting a lien pursuant to Section 45805, as it appeared that AOI was asserting lien rights pursuant to Chapter 11 of Title 45. For instance, in its
Counterclaim, AOI alleges:
21. AOI placed a lien on the aircraft for storage costs, maintenance, repairs, and insurance in August
2008.
22. In March 2009, AOI received a letter from the Idaho Military Historical Society, Inc. ("IMHS")
stating that it was the owner of the aircraft and to facilitate it in taking possession.
23. AOI informed IMHS of the lien filed with the Federal Aviation Administration.
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basis agreed upon, so long as payment was to be made under some standard of compensation.").
The evidence adduced at trial establishes that the Hall of Fame voluntarily turned over
possession of the aircraft to Defendant Maslen and/or AOI 3for storage and safe-keeping in early
2006 and that Maslen and/or AOI stored the aircraft for the Hall of Fame through June 2008,
when the Hall of Fame transferred ownership ofthe PT-23 to IMHS. However, based on the
evidence adduced at trial, the court finds that the Hall of Fame transferred the PT-23 based on
4

Maslen's offer to store the aircraft without compensation. While the evidence indicates that
there were preliminary discussions regarding some type of future working relationship between
the Hall of Fame and AOI, neither those discussions nor any promise of compensation from the
Hall ofFame to Maslen or AOI was part of the agreement for storage of the aircraft.
Accordingly, the court concludes that the evidence does not establish that AOI had a valid
possessory lien pursuant to Section 45-805, because it was not due compensation from the Hall
of Fame for storage of the PT-23.
In addition, as noted above, Section 45-805(a) gives a bailee the right to a possessory
lien on personal property and the power to sell the property if the lien is not paid within sixty
days after the work is done, service rendered, or materials supplied. The statute does not

3

As noted previously, the evidence seems to establish that the Hall of Fame made an agreement with Maslen
personally, as a member of the IAHOF Board, to store the aircraft. However, Plaintiffhas alleged in its complaint
that the agreement was between the Hall of Fame and the Defendants and that the Hall of Fame delivered possession
of the aircraft to Maslen and/or AOI.
4
With respect to AOI's assertion that it had a possessory lien for costs incurred in maintaining the aircraft, the court
finds that there was no agreement between the Hall of Fame and AOI regarding maintenance of the PT-23.
However, even if the court found that the parties had such an agreement, any possessory lien claimed by AOI based
on such work would be covered by Idaho Code Section 45-1101, not Section 45-805. Section 45-1101 grants a
special possessory lien on an aircraft in favor of any "person, firm, or corporation who expends labor, skill, or
materials upon an aircraft, aircraft engines, propellers, appliances, spare parts, or related equipment, at the request of
its owner, reputed owner, authorized agent of the owner, or lawful possessor of the aircraft." Since Section 45-110 I
is more specific than Section 45-805 with respect to improvements to aircraft, it would control AOI's claim for a
possessory lien. See Estate ofCollins v. Geist, 143 Idaho 821, 827, 153 P.3d 1167, 1173 (2007). Section 45-1101
requires the party claiming the lien to deliver "a written estimate regarding the nature and cost of repair work" prior
to performing the work on the aircraft. There is no evidence in the record that AOI delivered a written estimate for
any work on the PT-23 to the Hall of Fame prior to performing the work.
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purport to authorize to the bailee to retain possession of the property in perpetuity, without sale,
if the lien is not satisfied. Here, the evidence establishes that Maslen and AO I knew that they
were no longer providing services for the Hall of Fame, as owner of the aircraft, at least by
August 2008, when Maslen believed that he was "losing the airplane," and certainly by
September 2008, when IAHOF Board member Ray Short began leaving messages for Maslen to
arrange the physical transfer of the aircraft to the IMHS as a result of the transfer of ownership.
Yet, AOI had taken no action to enforce or foreclose its lien by sale of the aircraft, as provided
by the statute, by April16, 2009, the date the IMHS commenced this action. Accordingly, the
court cannot conclude that AOI had a right to possession of the aircraft, pursuant to Idaho Code
Section 45-805 on that date, much less a right of possession superior to that of IMHS.
B. Demand for Possession

The evidence also establishes that IMHS made demand for possession of the PT-23 prior
to commencing this action. In fact, in its Counterclaim AOI alleges that, in "March 2009, AOI
received a letter from the Idaho Military Historical Society, Inc. ("IMHS") stating that it was the
owner of the aircraft and to facilitate it in taking possession."
C. Damages

As a general rule, a party who successfully establishes the right to claim and delivery of
personal property may recover such damages as will compensate him for the loss he has
sustained, if any, by being wrongfully deprived of possession of the property. Michael v. Zehm,
74 Idaho 442, 445, 263 P.2d 990, 991 (1953). A recognized measure of damages for the
wrongful taking or detention of personal property is the reasonable value of its use during the
period of detention. National Motor Service, 85 Idaho at 360, 379 P.2d at 651. Where the
claimant recovers the property, the claimant may recover the difference between the value at the

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER --36

000374

time the wrongful possession commenced and the value of the property at the time of return.
!d., 85 Idaho at 361. The court finds that the evidence adduced at trial does not establish that
the value of the PT-23 diminished from the time Defendants wrongfully retained possession, as
against AOI, and the time IMHS recovered possession of the aircraft.
The successful party on a claim and delivery action for personal property may also
recover "the value of its use, of which the owner has been deprived, during the period of
wrongful detention. Id. The proper measure of damages is the reasonable value of the use of
the property, if the property has a usable value, with interest, during the period of wrongful
detention. Weaver v. Pacific Finance Loans, 94 Idaho 345,347,487 P.2d 939,941 (1971). 5 In
its Post Trial Brief, IMHS asserts that it is entitled to damages in the amount of $100,000.00 in
general damages, based upon the "fair market rental value of a PT-23." The court finds two
problems with this assertion. First, as the court's Findings of Fact make clear, IMHS's evidence
is uncontroverted that it had no intention of flying the aircraft, much less renting it out for use
by others. Instead, IMHS' s intended use ofthe aircraft was, and apparently still is, as a static
museum display piece. Thus, while the PT-23 does have a theoretical usable value, the
evidence does not establish that it had such value to IMHS during the period Maslen and/or AOI
wrongfully retained possession, or what that value was.
Secondly, the calculation of damages was performed by IMHS's counsel in the Post
Trial Brief. Neither counsel, nor any other expert, testified at trial regarding the calculation of
such damages and counsel has never been qualified as an expert on the subject in this action.

5

In its Post Trial Brief, IMHS contends that it is entitled to recover expenses "required to effect redelivery of
property," citing to National Motor Service and Idaho Code, Title 8, Chapter 3, generally. The only reference to this
topic the court has been able to locate in National Motor Service is the statement that, "in an action for replevin or
claim and delivery the expense of a bond in the amount required to effect redelivery of property to the person, found
to be wrongfully dispossessed thereof, is recoverable by such person." 85 Idaho at 362, 379 P.2d at 651-652. Since
IMHS expressly declined to post a bond to obtain possession of the aircraft at the outset of this action, it is difficult
to determine how this principle applies in this case.
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Based on the foregoing, the court concludes that IMHS established its right to claim and
delivery of the aircraft as of the date this action was commenced, but has failed to establish any
damages resulting from Defendants' wrongful possession of the aircraft.

III. Trespass to Chattels

In Count VI of the Second Amended Complaint, IMHS asserts that Defendants
committed a trespass to chattels by: ( 1) exceeding the terms of their bailment; and (2)
intentionally interfering with Plaintiffs lawful possession of the PT-23.
A. Liability of Defendants

A bailor may maintain an action for trespass against the bailee for misuse of the bailed
property. SA Am. Jur. 2d Bailments § 206 (2011). Since the evidence adduced at trial does not
establish the existence of such a relationship between IMHS and Defendants, the court
concludes there is no basis upon which it can grant IMHS relief for trespass on the first ground
asserted.
However, where a bailee wrongfully refuses to surrender the bailed property on demand
to the owner, the owner may maintain an action for trespass to chattels against the bailee. Id., §
205. "Since an action for trespass to chattel is based on the injury done to the plaintiffs
possession of personal property, in order to maintain the action, the plaintiff must have been in
either actual or constructive possession at the time of the injury." 75 Am. Jur. 2d Trespass§ 14.
Actual possession consists of"exercising dominion over, making ordinary use of, or taking
profits from the property in dispute. Id. There is no evidence in the record that IMHS ever had
actual possession of the aircraft.
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"Constructive possession is a legal fiction, and exists when there is no actual possession,
but there is title granting an immediate right to actual possession; the key test is whether there is
a right to present possession whenever desired, or a right to immediate actual possession." Id.;
see also Restatement (Second) ofTorts § 216 (1965) (Comment (d)). The court has previously
concluded that IMHS established that it had an immediate right to actual possession of the
aircraft at least by the late fall of 2008, sixty days after Defendants had knowledge that the Hall
of Fame had transferred title to the aircraft to IMHS, knowledge acquired through the Hall of
Fame Board minutes e-mailed to Maslen during the summer of2008 and/or the telephonic
messages left to him by Ray Short, secretary for the IAHOF Board starting in September 2008.
However:
One who commits a trespass to a chattel is subject to liability to another who is,
or may by demand become, entitled to the immediate possession of the chattel if, but
only if,
(a) the chattel is impaired as to its condition, quality, or value, or
(b) the person entitled to immediate possession is deprived of the use of the
chattel for a substantial time, or
(c) bodily harm is thereby caused to the person entitled to immediate possession,
or harm is caused to some person or thing in which he has a legally protected interest.
Id. § 222.

The evidence does not support a finding that the aircraft was impaired as to its condition,
quality or value, that bodily harm was caused to the person entitled to immediate possession, or
that harm was caused to some person or thing in which the person entitled to immediate
possession had a legally protected interest. The evidence supports a finding that IMHS was
deprived of the use of the aircraft for a substantial time.
Defendants contend that they are not liable for trespass because:
IMHS did not request possession of the aircraft until March 2009. By that time, AOI
had provided nearly 10 months of storage to IMHS without compensation. Thus AOI
had every right to withhold possession based the storage and services provided to IMHS.
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Because a valid debt exists between AOI and IMHS, AOI's possession of the Aircraft is
unquestionably lawful pursuant to Idaho Code§ 45-805.
The court concludes that the evidence does not support AOI's assertions on this point.
As noted above, a lien pursuant to Idaho Code Section 45-805 requires that compensation be
due from the owner of the personal property at issue for the service provided by the lien
claimant. Gould v. Hill, 43 Idaho at 102, 251 P. at 169. There is no evidence that IMHS had
any relationship or agreement with either Maslen or AOI supporting a claim for compensation.
In fact, the evidence adduced at trial indicates that both the Hall of Fame and IMHS attempted
to make arrangements for transfer of the aircraft from Defendants' possession shortly after
transfer of title from the Hall of Fame to IMHS. In addition, the mere fact that Defendants may
have believed they had a right to possession pursuant to Section 45-805 does not relieve them
from liability for trespass to chattels. 75 Am. Jur. 2d Trespass § 16 (20 11) ("it is immaterial that
the actor intermeddles with the chattel under a mistake of law or fact that has led him to believe
that one is the possessor of it or that the possessor has consented to the actor dealing with it.").
Based on the foregoing, the court finds that IMHS has established that the Defendants
are liable on the claim for trespass to chattels.

B. Damages
The general measure of damages for trespass to chattels is the same as that identified
previously for wrongful detention of personal property: "in trespass, the plaintiff may recover
for the diminished value of the chattel or one's interest in its possession and use." Id., § 12. As
the court concluded with respect to the cause of action for claim and delivery, IMHS has not
established evidence of such damages.
As an alternative to its claim for general damages, IMHS seeks an award of nominal
damages on its claim for trespass to chattels. As the court noted in its Order on Plaintiffs
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Motion for Reconsideration and Motions for Summary Judgment, entered January 25, 2011, the
Restatement (Second) of Torts § 222 ( 1965) states:
One who dispossesses another of a chattel is subject to liability in trespass for the
damage done. If the dispossession seriously interferes with the right of the other to
control the chattel, the actor may also be subject to liability for conversion.
"A dispossession is always a trespass to the chattel, and subjects the actor to liability for at least
nominal damages for the interference with the possession." !d. (Comment (a)). Based on that
provision, the court denied Defendants' Motion for Summary Judgment on the trespass to
chattels claim.
However, there can only be a dispossession when the plaintiff was in actual possession
of the chattel prior to the trespass. See !d.,§ 221. As the court noted above, there is no
evidence that IMHS was in actual possession of the aircraft at any time. Accordingly, IMHS
has failed to establish that it suffered any damage from Defendants' trespass to the aircraft.
IV. Conversion

Count V of the Second Amended Complaint sets forth a claim for conversion of the
aircraft based upon: ( 1) Defendants having "exceeded the terms of their bailment and disobeyed
the instructions of' the Hall of Fame; and (2) damage to the aircraft caused by Defendants
flying the aircraft "on at least two occasions."
As already noted, there is no evidence that there was any bailment agreement between
IMHS and Defendants. Also, IMHS has not adduced any evidence that the aircraft was
damaged as the result of the flights taken by Defendants.
Conversion is generally defined as an intentional exercise of dominion or control over a
chattel which so seriously interferes with the right of another to control it that the actor may
justly be required to pay the other the full value of the chattel. Wiseman v. Schaffer, 115 Idaho
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537, 540, 768 P.2d 800, 803 (Ct. App. 1989) (citing Restatement (Second) of Torts§ 222A
(1965)).
In light of the lack of any evidence of damage to, or diminution in value of, the aircraft,
the fact that IMHS was not dispossessed of the aircraft, and the fact that IMHS has obtained
possession of the aircraft, the court concludes that the evidence does not support a claim for
conversion justifying the payment of the full value of the aircraft.

V. Slander of Title
In Count II of the Second Amended Complaint, Plaintiff seeks judgment awarding
damages for slander of title based on the Claim of Lien AOI filed with the FAA in August 2008.
The Claim of Lien states, in substance:
PLEASE TAKE NOTICE that the Claimant has and claims a lien against the property
hereinafter described for labor performed and/or material furnished for the improvement
of said property as follows:

1. CLAIMANT'S NAME: The name of the claimant is Aeroplanes Over Idaho,
Inc.
2. STATEMENT OF CLAIMANT'S DEMAND: Claimant hereby demands the
sum of$12,025.80, which sum is the amount due to Claimant after deducting all
just credits and offsets, PLUS interest, filing fees, recording fees and reasonable
attorney fees. Claimant's demand is for materials furnished to and/or labor
performed at the request of Idaho Aviation Hall of Fame, last furnished July 31,
2008.
3. NAME OF OWNER: The name ofthe owner, or reputed owner, of said
property, is Idaho Aviation Hall of Fame.
4. DESCRIPTION OF PROPERTY: The property subject to and to be charged
with this Claim of Lien is a Fairchild, Model PT23, 240, N60994.
Claimant has read the foregoing and believes the same to be true and just.
DATED this 28th day of August, 2008.
The Claim of Lien was signed by Charles Vollmann, identified as "Maintenance Supervisor" for
AOI.
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A party asserting a claim for slander of title must prove: (1) publication of a slanderous
statement; (2) its falsity; (3) malice; and (4) resulting special damages. Weitz v. Green, 148
Idaho 851, 862,230 P.3d 743, 754 (2010).
The publication element ofiMHS's claim is satisfied by AOI's recording of the Claim of
Lien with the FAA in August 2008.
The evidence adduced at trial establishes that the Claim of Lien was false. First, as the
court has found previously, the Hall of Fame made no request for AOI to perform work upon, or
furnish materials for, the aircraft. Second, the evidence in the record does not support the
amount claimed in the lien. The undated statement from AOI to the Hall of Fame, which must
have been generated some time after April 22, 2009, since it covers work allegedly performed
on that date, reflects an amount of only $8,405.00 due for maintenance, repairs, and insurance
dating back to March 2006. When the $4,000.00 insurance charges are deducted, AOI claimed
only $4,405.00 for maintenance and repair work on the aircraft.
Malice has been defined as a reckless disregard for the truth or falsity of a statement. !d.
An action will not lie where a statement in slander of title, although false, was made in good
faith with probable cause for believing it. I d. A slanderous statement is malicious if made with
no legal justification. 50 Am. Jur. 2d Libel and Slander § 531 (20 11 ). Malice can be inferred
from the facts or implied by law. !d. To infer the existence of malice, for the purpose of
establishing slander of title, the evidence must support a reasonable inference that the
representation not only was without legal justification or excuse, but also was not innocently or
ignorantly made. ld.
The court finds that the evidence adduced by IMHS is sufficient to establish that AOI
filed the Claim of Lien with reckless disregard for its truth or falsity and without legal
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justification. As noted above, the evidence at trial establishes no basis for the sum claimed by
AOI as due and owing to it. In fact, AOI's own undated statement, generated at least eight
months after the Claim of Lien was filed, reflects an amount allegedly due for maintenance and
repair work, dating back to March 2006, almost half of the amount set forth in Claim of Lien.
The evidence establishes that Maslen first sent notification of the amount he claimed was due
from AOI from the Hall of Fame not to the Hall of Fame, but to IMHS, in late March 2009,
some eight months after the Claim of Lien was filed and some three years after AOI allegedly
began performing maintenance on the aircraft. There is no evidence in the record that AOI had
any contract with the Hall of Fame to perform maintenance on the aircraft, despite the fact that
such an agreement is a prerequisite to the creation of a non-possessory statutory lien, pursuant to
Idaho Code Section 45-1102. 6 Most troubling is the fact that, by filing its Claim of Lien with
the FAA for maintenance qnd repair costs and the aircraft, AOI's alleged lien was no longer
dependent upon possession. I.C. § 45-1102(2)(b). Yet, AOI continued to assert, even after the
commencement of this action, that it had a possessory lien for maintenance and repair costs on
the aircraft.
A party asserting a claim for slander of title must allege and prove special damages in
order to recover. Rayl v. Shull Enterprises, Inc., 108 Idaho 524, 530, 700 P.2d 567, 573 (1985).
Pursuant to I.R.C.P. 9(g), when items of special damage are claimed, they must be identified by
category. In Count II of its Second Amended Complaint, IMHS alleges:
44. Plaintiff and Third-Party Defendant aver on information and belief that the FAA
will not provide the documentation which would enable Plaintiff and Third-Party
6

In their Closing Brief, Defendants assert, without citation to any authority, that "ignorance of the legal procedures
for filing a lien with the FAA will not support a claim for malice." However, by the express language ofldaho Code
Section 45-1102, the lien "must be created by written contract between the parties." Without such contract, no
statutory lien existed in favor of AOI. Therefore, AOI filed the Claim of Lien without legal justification. The fact
that Maslen and/or AOI may have undertaken to file a document casting a cloud on personal property belonging to
another, pursuant to statutes with very specific requirements, without first consulting counsel might be viewed as
acting with reckless disregard for the truth.
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Defendant to operate said airplane so long as Defendants' false "liens" continue to
slander and cloud the title of said airplane.
45. Plaintiff and Third-Party Defendant have suffered and will continue to suffer
damages to be proven at trial as a result of Defendants' malicious slander of and
cloud on the title of said airplane.
The evidence adduced is not sufficient to establish that Defendants' lien caused the FAA
to delay providing documentation enabling IMHS to operate the aircraft. In addition, as noted
previously, IMHS's evidence made it clear that IMHS had no intention of operating the aircraft.
Instead, IMHS sought to statically display the aircraft. Therefore, IMHS has not proved any
special damage, in the form of IMHS' s inability to obtain documentation to operate the aircraft,
resulting from AOI's Claim of Lien.
Attorney fees and legal expenses incurred in removing a cloud from title may constitute
special damages for purposes of a slander of title claim. I d. Because such fees and expenses are
themselves an element of damages, they are properly limited to those costs incurred in
discharging the cloud which forms the basis of the claim for slander of title. 50 Am. Jur. 2d
Libel and Slander§ 537 (2011).
A. Defendants' Motion to Strike and Exclude Expert Witnesses

On February 25,2011, Plaintiff filed its Supplemental Witness Disclosure which states,
in relevant part:
Plaintiff, Idaho Military Historical Society, Inc., by and through its undersigned
counsel, J. Kahle Becker and Jon M. Steele, and supplement their expert witness
disclosure as follows:
IMHS, IAHF, attorney John Runft, attorney J. Kahle Becker, and/or attorney Jon
M. Steele will testify concerning attorney fees and costs incurred in this litigation, in the
trial, and future attorney fees and costs in the event of an appeal.
On the same date, Plaintiff also filed its Bench Memo Re: Plaintiffs Entitlement to Attorney
Fees and Costs as Damages for Slander of Title.
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On February 28, 2011, Defendants filed their Motion in Limine for an order striking
Plaintiffs February 25, 2011 Supplemental Witness Disclosure, precluding the witnesses in such
disclosure from testifying at trial, and excluding evidence of speculative damages. Defendants
support their motion with an affidavit of counsel and a memorandum of law. Defendants set the
matter for hearing on March 14, 2011, the day the trial in this matter is set to commence.
On February 28,2011, the parties filed a Stipulation waiving a jury trial and agreeing to a
court trial on the remaining claims in this action.
On March 1, 2011, Plaintiff filed its Response to Defendants' Motion in Limine:
Plaintiffs Entitlement to Attorney Fees and Costs as Damages for Slander of Title and an
Affidavit of Counsel.
On March 4, 2011, the court entered an Order Re: Stipulation for Court Trial, setting the
matter for court trial commencing March 14,2011.
The court heard Defendants' Motion on the morning of March 14, 2011, immediately
before commencing the trial in this action and granted the motion on the record. However, for
clarity's sake, the court will set forth its determination in writing.
1. Legal Standard

The determination whether to exclude testimony based on late disclosure, as a sanction
under LR.C.P. 37(b), is a matter of discretion for the trial court. McKim v. Horner, 143 Idaho
568, 571, 149 P.3d 843, 846 (2006). In making a discretionary determination, this court must:
( 1) correctly perceive the issue as one of discretion; (2) act within the boundaries of its discretion
and consistently with the legal standards applicable to the specific choices available to the court;
and (3) reach its decision by an exercise of reason. ld.
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Upon motion of a party or upon its own initiative, the court may impose sanctions for
failure to obey a scheduling or pretrial order, including an order preventing a party from
introducing designated matters in evidence. Id. (citing I.R.C.P. 16(i)). Before precluding a party
from introducing testimony of a late-disclosed witness, the court should consider the importance
of the testimony, the time necessary for the other party to prepare, and the possibility of a
continuance. ld.
Plaintiffs late disclosure violated the parties' Stipulation for Scheduling and Planning,
which was entered into pursuant to the court's Order Setting Case for Trial and Pretrial. Plaintiff
has provided no reason or good cause for its failure to timely disclose the witnesses. In fact, in
its Response to Defendants' motion, Plaintiff states that from "the outset of this litigation,
Plaintiff has claimed its attorney fees and costs as an item of damages." Accordingly, there is no
basis for the court to find that Plaintiff had good cause for failing to timely disclose the
witnesses.
As to the importance of the testimony, it is not at all clear that the proposed testimony
would be admissible at trial. Plaintiffs seek to introduce the testimony as evidence of special
damages on its slander of title claim. Plaintiff's Supplemental Witness Disclosure states that the
proposed witnesses "will testify concerning attorney fees and costs incurred in this litigation, in
the trial, and future attorney fees and costs in the event of an appeal." 7 The testimony does not

7

Defendants have adduced evidence that they served interrogatories upon Plaintiff more than a year ago requesting
that Plaintiff "identify your damages by category and explain how that category of damages ties to each count in
your Complaint." (Interrogatory No. 11 ). In response to this interrogatory, Plaintiff stated, that it was "currently
considering several amendments to their complaint and will supplement this answer in accordance with this court's
scheduling order. By way of further response, the amount of damages will be decided by the trier of fact based on
the evidence elicited at trial." Plaintiff's Supplemental response to Interrogatory does not identify any claim for the
attorney fees and costs associated with removing a cloud on title in the section addressing Count II of the Second
Amended Complaint. Plaintiffs merely state, that "As to all of IMHS 's claims for damages: Plaintiff also seeks its
attorney's fees as outlined in the Second Amended Complaint and which continue to accrue." It is at least
questionable whether Plaintiffs have satisfied their obligation to properly identify any special damages allegedly
incurred as a result of Defendants' alleged slander oftitle.
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purport to address the specific amount of costs and fees associated with removing a cloud on the
title to the aircraft.
The court also finds that Plaintiff's late disclosure did not provide Defendants with
adequate time to prepare and that a continuance is not warranted here. The supplemental
disclosure at issue was served on Friday, February 25, 2011, essentially two weeks before the
commencement of the trial in this case. The court finds that it would not be fair to require
Defendants to rush to prepare for this testimony, especially given Defendants' outstanding
interrogatories regarding items of special damages claimed. As noted above, the court set this
matter on its calendar in June 2010 for a three day trial on March 14, 2011. In fact, the court had
another trial scheduled behind this trial and has already had to reschedule that trial for a later
date after confirming with counsel that this trial would be proceeding on the scheduled dates.
The court also notes that Plaintiff has been insisting on having this matter tried at the earliest
opportunity.
In light ofthe foregoing, Defendants' motion for an order striking Plaintiff's February 25,
2011 Supplemental Witness Disclosure, precluding the witnesses therein from offering
testimony on the matters identified, and excluding the exhibits attached to such disclosure is
granted.
IMHS attempted to establish the amount of its expenses and attorney fees incurred in this
action in removing the cloud on its title through the testimony of Kenneth Swanson and John
Runft, as representatives of IMHS. However, the court finds that the admissible testimony of
such witnesses is insufficient to establish the specific amount of fees and expenses incurred in
removing the cloud on title, as opposed to the fees and expenses incurred by IMHS generally in
this litigation, to establish special damages.
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Accordingly, the court concludes that IMHS has not established its right to recover on its
claim for slander of title.
AOI'S COUNTERCLAIMS

In its Answer to Second Amended Complaint, Counterclaim, Third Party Complaint and
Demand for Jury Trial ("Answer"), AOI sets forth claims against IMHS for: (1) Foreclosure of
Lien; and (2) Unjust Enrichment.
I. Lien Foreclosure

In Count I of its Counterclaim, AOI asserts:
28. IMHS claims ownership of the aircraft and related items based on Exhibit A to their
Complaint, dated June 2008.
29. AOI claims an interest to the aircraft and related items pursuant to a lien filed with the
FAA in August 2008.
30. The interests ofiMHS are subservient to the interest of AOI.
31. AOI began to supply labor, materials, and insurance necessary for the preservation of
the Aircraft in February 2006. AOI continues to provide such services in order to
maintain the Aircraft.
32. These services were agreed upon and the reasonable value of such, as of May 31,
2008 is $14,630.00.
33. AOI caused to be drawn and recorded a Claim of Lien, at a cost of$5.00 for the
recording thereof, for such labor, materials and services, which lien was filed with the
Federal Aviation Administration on August 8, 2008, as Instrument No.
082211200542, a true and correct copy of which is attached hereto as "Exhibit A."
Notice of said lien was duly mailed pursuant to Idaho Code Section 45-1103, but
IMHS has failed and refused to pay the amount due to Aeroplanes Over Idaho.

Idaho Code Section 45-1102 grants a lien upon an aircraft in favor of any "person, firm,
or corporation who expends labor, skill, or materials, upon an aircraft, aircraft engines,
propellers, appliances, or spare parts, at the request of its owner, reputed owner, or authorized
agent of the owner, or lawful possessor ofthe aircraft ... for the contract price of the
expenditure or, in the absence of a contract price, for the reasonable value of the expenditure."
The statutory lien created by Section 4 5-11 02: ( 1) is not dependent upon the claimant retaining
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possession of the property subject to the lien; (2) depends upon the recordation of a lien at the
FAA aircraft registry in accordance with Idaho Code Section 4 5-11 03; and (3) must be created
by written contract between the parties, and any subsequent modifications, which predates the

work covered by the lien and is signed by the customer.
There is no question, from the express language of the Counterclaim, that AOI's lien
foreclosure claim concerns a lien asserted pursuant to Idaho Code Section 45-1102. 8 As the
court noted in response to IMHS 's motion for directed verdict, there is no evidence in the record
that AOI had a written contract with either the Hall of Fame or AOI regarding the labor and
materials covered by the Claim of Lien prior to the commencement of such work. In addition,
the Claim of Lien does not satisfY the requirements of Section 45-1103. Accordingly, AOI has
failed to establish its counterclaim for lien foreclosure.
II. Unjust Enrichment

AOI also seeks judgment against IMHS for the claimed value of the storage, insurance,
labor and services allegedly provided for the benefit of the aircraft from 2006, before IMHS even
acquired title to the aircraft.

8

In Defendants' Closing Brief, AOI claims that its lien foreclosure claim concerns a lien pursuant to Idaho Code
Section 45-805. The court cannot agree with this contention. First, as noted, the express language of the claim is
addressed specifically to a statutory lien pursuant to Section 45-1102. Second, the court cannot conclude that the
parties tried a claim for foreclosure of a lien pursuant to Section 45-805 by consent, because AOI never raised this
issue during the trial. In fact, the court and, apparently, Plaintiff's counsel first became aware that AOI purported to
assert a claim pursuant to Section 45-805 after the close of all the evidence and after IMHS moved for a directed
verdict on the lien claim. if "the trial court grants relief not specifically plead by the parties, then the issue must be
tried by express or implied consent of the parties." O'Connor v. Harger Construction, Inc., 145 Idaho 904,911, 188
P.3d 846, 853 (2008); see Collins, 96 Idaho at 296, 527 P.2d at 1254 ("First, the appellants contend that the trial
court erred in reforming the deed due to mutual mistake, because such theory was not presented in the pleadings.
This contention is incorrect. Issues not raised by the pleadings yet tried by express or implied consent of the parties
are to be treated as though they had been raised in the pleadings. I.R.C.P 15(b). The record indicates no objection
to the inquiries as to the issue of mistake in preparation of the quitclaim deed. Therefore, the issue was properly
raised at trial."). Third, there is nothing in Section 45-508 that authorizes foreclosure of such a lien by judicial
action. As noted previously in this decision, the statute expressly grants a possessory lien and provides for
foreclosure by sale in accordance with the terms of the statute.
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A plaintiff seeking to establish a claim for unjust enrichment must prove: (1) a benefit is
conferred on the defendant by the Plaintiff; (2) the defendant appreciates the benefit; and (3) it
would be inequitable for the defendant to accept the benefit without payment of the value of the
benefit. Teton Peaks Inv. Co. v. Ohme, 146 Idaho 394, 398, 195 P.3d 1207, 1211 (2008) (citing

Gibson v. Ada County, 142 Idaho 746, 759, 133 P.3d 1211, 1224 (2006)). In order to recover for
unjust enrichment "the Court 'continues to require ... that the plaintiff confer some benefit on
the defendant which would be unjust for the defendant to retain." Hayden Lake Fire Prot. Dist. v.

Alcorn, 141 Idaho 388, 406, 111 P.3d 73, 91 (2005) (quoting Beco Constr. Co. v. Bannock
Paving Co., 118 Idaho 463,467, 797 P.2d 863, 867 (1990)). Both unjust enrichment and
quantum meruit "involve claims based on an implicit promise to pay." Great Plains Equip., Inc.

v. Northwest Pipeline Corp., 132 Idaho 754, 767, 979 P.2d 627, 640 (1999).
Here, there is no evidentiary basis for the court to find that AOI conferred a benefit on
IMHS which it would be unjust for IMHS to retain without payment, especially as to sums
allegedly expended by AOI prior to the date IMHS acquired any interest in the aircraft. AOI has
consistently maintained that the Hall of Fame requested that it store and maintain the aircraft and
that there was an understanding that the Hall of Fame would compensate AOI for such services.
AOI's own evidence does not provide any support for the conclusion that AOI conferred a
benefit on IMHS for which there was an implicit promise by IMHS to pay. In fact, the evidence
establishes that, from the time it acquired title to the aircraft, IMHS attempted to take possession
of the aircraft from Maslen and AOI, but its efforts were either ignored or rebuffed.
In light of this evidence, AOI's has failed to establish its counterclaim for unjust
enrichment.
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ATTORNEY'S FEES AND COSTS
The court hereby reserves ruling on the issue of an award of attorney's fees and costs,
subject to hearing pursuant to Rule 54, Idaho Rules of Civil Procedure.

ORDER
Counsel for Plaintiff is directed to prepare a Judgment that is consistent with the Findings
of Fact and Conclusions of Law expressed herein.
IT IS SO ORDERED.

Dated this

6 ft----

day of July, 2011.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been forwarded to
the following, either by U.S. Mail, first class postage prepaid; by hand delivery; by courthouse
basket; or by facsimile copy:

J. Kahle Becker
Attorney at Law
1020 West Main Street, Suite 400
Boise, Idaho 83702
Jon M. Steele
Runft & Steele Law offices, PLLC
1020 West Main Street, Suite 400
Boise, Idaho 83 702-5779
Kevin E. Dinius
DINIUS LAW, PLLC
5680 East Franklin Road, Suite 130
Nampa, Idaho 83687

Dated this _ _ _'l
__ day of July, 2011.

CHRIS YAMAMOTO
Clerk of the Court

by~
Deputy Clerk
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J. KAJILE BECKER, ISB # 7408

Attorney at L}lW

1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-1403

Fax: (208) 343-3246
Email: kahleCc}:lkahlebeckerlaw.co.m

JON !VI. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
l 020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email:

JSteeleu~rtmftsteele.com

Attorneys for Idaho Military Historical Society, Inc.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN ANll FOR THE COUNTY OF CANYON
IDAHO MILITARY HISTORICAL

SOCIETY, INC.

)
) Case No. CV 09-4047-C
)

Plain tift~
vs.

) IDAHO MILITARY HISTORICAL
) SOCIETY, INC.'S MOTION TO AMEND
) FINDINGS OF COURT

HOLBROOK M.l\SLEN, an individual;

)

AEROPLANES OVER IDAHO, INC., an

)
)

)

Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an

Idaho corporation,
Counterclaimants,

vs.

)
)
)
)
)
)
)
)

)
)
)

IDAHO MILITARY HISTORICAL SOCIETY, INC.'S

COURT

MOTION TO AMEND FINDINGS OF

Page 1 of 3
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l, UUJ

)
)
)
)
)

IDAHO MILITARY HISTORlCAL
SOCIETY, INC.
Counterdefendants,

COMES NOW the Plaintiff Idaho Military Historical Society) Inc. ("IMHS") by and
through its cotmsel of record, J. Kahle Becker, and pursuant to IRCP 52(b) files its Motion to
Amend Findings of Court on its Claim for Trespass to Chattels as follows:
1. IMHS became the owner of the PT -23 on or about June 3, 2008.

2. IMHS was in actnal possession of the PT-23 in April of 2009.
3. Holbrook Maslen dispossessed IMHS of possession of the PT -23 in April of 2009.
4. TMHS proved it inCln.Ted out of pocket expenses in proving its claim for Slander of

Title.
5. Expert testimony is not required to introduce evidence of out of pocket expenses.
6. IMHS seeks an amendment to the Findings of Fact, Conclusions of Law and Order
such that jndgment may be entered that Mr. Maslen and AOI, are jointly and severally
liable to JJVIHS for nominal damages on its claim for Trespass to Chattels and for
Plaintiffs costs on its claim for Slander of Title ..

DATED this

;3

day of July 2011.

J/#~By:_-:rr----~----------£

Attorney for
Idaho Military Historical Society, Inc.
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CERTili'ICATE OF SERVICE
The undersigned hereby ce1tifies that on this

~ day of July 2011, a true and correct

copy of the foregoing IDAHO MILITARY HISTORICAL SOCIETY, INC.'S MOTION TO
A.lVIEND FINDINGS OF COURT was served upon opposing counsel as follows:
Kevin E. Dinius
Dinius & Associates, PLLC
5680 E. Franklin Rd.
Na...rnpa, ID 83687
Attorney for Defendants

US Mail
Personal Delivery
--y

__K__ Facsimile

(};~~

By:

"' /

/. :KAHLE BECKER
Attorney for Idaho Military Historical

~

{/

Society, Inc.
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.J. KAHLE BECKER. ISB # 7408
Attomey at Law

1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-1403
Fax: (208) 343-3246

Email: kahle(ii;kahlebeckerlaw .com

JON M. STEELE (lSB # 1911)
RlJNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400

Boise, Idaho 83702
Phone: (208) 333-9495
Fa:'(: (208) 343-3246
Email: JStee]e(G).runftsteele.com

Attomeys for Idaho Military Historical Society, Inc.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE 01•' lllAHO, IN AND FOR THE COlJNTY OF CANYON
IDAHO MILITARY HISTORICAL
SOCIETY, INC.

)
) Case No. CV 09-4047-C
)

Plaintiff,

vs.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.

--------------------------HOLBROOK Iv1ASLEN, an individuat
AEROPLANES OVER IDAHO, INC., an
Idaho corporation,
Cotmterclaiu1ants,
vs.

) IDAHO MILITARY HISTORICAL
) SOCIETY, INC.'S BRIEF IN SUPPORT
) OF MOTION TO AMEND FINDINGS
) OFCOURT
)
)
)
)
)
)

)

)

)
)
)
)
)
)
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)
)
)

IDAHO MILITARY HISTORlCAL
SOCIETY, INC.

)

Counterdefendants,

)

~---~--------------------------

COMES NOW the Plaintiff Idaho Military Historical Society, Inc. ("IMHS") by and
through its cmmsel of record, J. Kahle Becker, and pursuant to IRCP 52(b) files its Brief in
Support of Motion to Amend Findings of Court on its Claim for Trespass to Chattels and Slander
of Title as follows:

STANDARD OF REVIEW
IRCP 52(b) provides:
A motion to amend findings or conclusions or to make additional findings or
conclusions shall be served not later than fourteen (14) days after entry of the
judgrnent, and if granted the court may amend the judgment accordingly. The
motion may be made with a m.otion for a new trial pursuant to Rule 59. When
findings of fact are made in actions tried by the comi without a jury, the question
of the sufficiency of the evidence to support the findings may thereafter be raised
whether or not the pmiy raising the question has made in the district court an
objection to such findings or has made a motion to amend them or a motion for
judgment. No party may· assign as error the lack of findings unless the party
raised such issue to the trial court by an appropriate motion.

LEGAL ARGUMENT
1. Trespass to Chattels
Plaintiffs make a motion to amend as to the Court's findings on the nominal damages
argmnent adv::lnced in support of Plaintiffs' Claim for Trespass to Chattels.

As the Court

conectly noted on p. 41 of its July 6, 20 ll Findings of Fact, Conclusions of Law and Order, "A

dispossession is always a trespass to the chattel, and subjects the actor to liability for at least
nominal damages for the interference with the possession." Restatement {Second) of Torts § 222.

IDAHO MILITARY HISTORICAL SOCIETY, INC.'S BRIEF IN SUPPORT OF MOTION TO
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The Court then goes on to state:
However, there can only be a dispossession where the plaintiff was in actual
possession of the chattel prior to trespass. See Id § 221. As the cou.rt noted
above, there is no evidence that IMHS was in actual possession of the aircraft at
any time. Accordingly, IMHS has failed to establish tl1at it suffered any damage
from Defendants' trespass to the aircraft.
Findings of Fact, Conclusions of Law and Order at 41.
Plaintiffs refer this Court to pp. 26 - 27 of its Findings of Fact, Conclusions of Law and
Order which describes IMHS's April2009 attetnpted retrieval of the PT-23. This Colni made a
finding that IMHS was in actual possession ofthe PT-23, albeit briet1y, until it was dispossessed
of the airplane by Holbrook Maslen. Furthermore, the Conrt fotmd that, "Here, IMHS established
that it acquired the PT-23 by Deed of Gift executed by the Hall of Fame on or about June 3,
2008."

Findings of Fact, Conclusions of Law <'!Il.d Order at 31.

As such, IMHS was in

possession of the PT-23 while it owned the airplane and was dispossessed of the airplarte by
Holbrook Maslen.
Plaintiff acknowledges the Restatement indicates IMHS may only recover darnages for
either conversion or trespass, not both, depending on the extent of the interference with UvfHS's
rights: ''Normally any dispossession is so clearly an interference with the right of control that it
amounts to a conversion; and it is frequently said that any dispossession is a conversion. There
may, however be minor and unimportant dispossession which do not seriously interfere with
another's right of control, and so do not amount to conversion. In such a case the remedy of the
action of trespass remains, and will allow recovery of damages for the interference with
possession." Restatement (Second) of Torts § 222 (1965), Comment (a).

Accordingly, and

consistent with the Court awarding Plaintiff~s possession of the PT-23 at the close of trial, the
Court did not award Plaintiff damages on its Conversion claim.

However, at least nominal
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damages are warranted for Holbrook Maslen's interference with IMHS's possessi011 under its
claim for Trespass to Chattels.

The alternative outcome that will Likely be advanced by

Defendants at the Rule 54 hearing on attorney's fees is that Plaintiffs f~1.iled to prove their case

for Conversion thus entitling them to an offset in Plaintiffs fees. ·when the Court considers the
entirety of the result it is clear that Plaintiffs were successful on either their claim fbr Conversion
or their claim for Trespass to Chattels and the success on one renders the other moot, not a loss.

2. Shmder of Title
Plaintiffs make a motion to amend the Court's findings on the damages aspect of the
legal conclusions on Plaintiff's Slander of Title claim.

This Cotui found that "the evidence

adduced by IMHS is sufficient to establish that A01 filed the Claim of Lien with reckless
disregard for its truth or fi.tlsity and withont legal justification,'' Findings of Fact, Conclusions of

Law and Order at 43. The Court then went on to find that Plainti:ffs had failed to prove their
special damages regarding attorney's fees due to the late disclosure of Plaintiffs experts. See Id
at 47. While Plaintiffs disagree that they failed to properly adduce evidence on their attorney's
fees, that issue is not the subject of this Motion.
Ken Swanson testified about the out of pocket expenses IMHS incutTed in removing the
cloud on the title of the PT-23. Those expenses were:
Filing Fee

$88.00

$57.00

Service Fee
Mediation Fee
Computerized Research
Depositions

$1,187.50

$1,170.53
$1,046.75

There is no need for expert testimony to introduce actual out of pocket expenses incurred

by a party. Plaintiffs do not recall any objection by Defendants to Mr. Swanson's testimony
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regarding costs. Consequently, IMHS did prove the special damages element of slander of title.
This Court should therefore amend its Findings of Fact, Conclusions of Law and Order
consistent with Plaintiff's Motion.
CONCLUSION

IIVIHS seeks an amendment to the Findings of Fact, Conclusions of Law and Order such
that judgment may be entered that Mr. Maslen and AOI, are jointly and severally liable to IMHS
for nominal damages on its claim for Trespass to Chattels and for Plaintiff's costs on its claim
for Slander of Title.

/J__ day of Jnly 2011.

DATED this ........

./1. KAHLE BECKER
// Attorney for
Idaho Military Historical Society, Inc.
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CERTIFICATE OF SERVICE

Q

The undersigned hereby certifies that on this
day of July 2011, a true and conect
copy of the foregoing IDAHO MILITARY HISTORICAL SOCIETY, INC.'S BRIEF IN
SUPPORT OF MOTION TO AJVIEND FINI>INGS OF' COURT was served upon opposing
counsel as tallows:
Kevin E. Dinius
Dinius & Associates, PLLC

US Mail

Personal Delivery

K~·Facsimile

5680 E. Franklin Rd.

Nampa, ID 83687
Attorney for Defendants

By

2.Ad~
J. KAHLE BECKER
Attorney tor Idaho Military Historical

/

Society, Inc.
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Kevin E. Dinius
Michael J. Hanby II
DINIUS LAW

5680 E. Franklin Rd., Suite 130
Nampa, ID 83687
Telephone: (208) 475-0100
Facsimile:
ISB Nos.

(208) 475-0101
5974, 7997

kdinius@diniuslaw. com
mhanby@diniuslaw. com

Attorney for Defendants/Counterclaimants

IN THE DISTRJCT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
IDAHO MILITARY HISTORICAL
SOCIETY, INC.,
Plaintiff/CoWlterdefendant,
-vs-

HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,

Defendants/Counterclaimants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV09·4047·C
OPPOSITION TO IDAHO
MILITARY HISTORICAL
SOCIETY, INC.'S BRrEF IN
SUPPORT OF MOTION TO

AMEND FINDINGS OF COURT

COME NOW, Defendants Aeroplanes Over Idaho, Inc. and Holbrook Maslen

(collectively, "AOI") by and through their counsel of record, Dinius Law, and hereby submit

OPPOSITION TO IDAHO MILITARY HISTORICAL SOCIETY, INC.'S BRIEF IN SUPPORT OF MOTION TO
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their Opposition to Idaho Military Historical Society, Inc. 's Brief in Support of Motion to Amend

Findings ofCourt.

ARGUMENT
A.

Standard of Review
"Denials of I.R.C.P. 52(b) motions will not be disturbed unless the fmdings of fact are

clearly erroneous." Saint Alphonsus Regional Medical Center, Inc. v. Krueger, 124 Idaho 501l
861 P.2d 71 (Ct. App. 1992) (citing Johnson v. Edwards, 113 Idaho 660, 661-2, 747 P.2d 69, 7071 (1987)).

B.

The Court's Findings are clearly Supported by the Evidence
1.

Trespass to Chattels

Plaintiff argues that this Court should amend its findings to grant an award of nominal
damage for the "interference with IMHS's possession under its claim for Trespass to Chattels."

IMHS's Brief in Support of Motion to Amend Findings of Court, pp. 3-4. Essentially, Plaintiff
argues that it was briefly in "actual possession" when it attempted to repossess the aircraft. !d.,

p. 3.
First, Plaintiff does not even analyze the concept of "actual possession." Actual
possession is defined as "physical occupancy or control over property." BLACK'S LAW
DICTIONARY 977 (Abridged gth ed. 2005). Here, the Court ~orrectly found that Plaintiff at no
time had physical occupancy or control over the property. Plaintiff's attemp,t to repossess the
aircraft was undeniably unsuccessfuL At no time did Plaintiff have control or occupancy of the
aircraft. The Court found that IMHS was "prevented from accomplishing'' the repossession by
Paul Janes, not Maslen. Findings of Fact, Conclusion of Law and Order, p. 27. The Court's
conclusion that a failed attempted repossession does not antount to physical control is supported
by the evidence.
OPPOSITION TO IDAHO MILITARY HISTORJCAL SOCIETY, INC.'S BRIEF IN SUPPORT OF MOTION TO
AMEND FINDlNGS OF COURT- 2
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Even more importantly, Plaintiff does not analyze the sequencing of the attempted
repossession. The evidence clearly demonstrates that the attempted repossession in April 2009
occurred after the alleged trespass. The Court found the interference to be continuing. Id.
Therefore, the finding that plaintiff was not in actual possession prior to trespass is supported by
the evidence.
Lastly, it must be recognized that Plaintiff's Motion is nothlng more than a pre-emptive
strike in the likely attorney fee Motion it wishes to file. This is made evident by Plaintiffs
comment "The alternative outcome that will likely be advanced by Defendants at the Rule 54
hearing on attorney's fees is that Plaintiffs [sic] failed to prove their case for conversion thus
entitling them to an offset in Plaintiff's fees." IMHS's Brief in Support of Motion to Amend

Findings of Court, p. 4.
Because the Court's fmdings with respect to the trespass to chattels claim are supported
by the evidence, Plaintiff's Motion should be denied.
2.

Slander of Title

Next, Plaintiff argues that this Court should find that Plaintiff did establish damages on
its ''slander of title" claim through the testimony of Ken Swanson. ld., p. 4. First and foremost,
Plaintiff's argument completely disregards this Court's t1ndings:
IMHS attempted to establish the amount of its expenses and attorney fees incucred
in this action in removing the cloud on its title through the testimony of Kenneth
Swanson and John Runft, as representatives of IMHS. However, the court finds
that the admissible testimony of such witnesses is insufficient to establish the
specific amount of fees and expenses incurred in remo~'ing the cloud on title,
as opposed to the fees and expenses incurred by IMHS .,Jlenerally in this
litieation, to establish damages.

Findings of Fact, Conclusions of Law and Order, p. 48 (emphasis added). In other words, even
assuming the testimony was admissible, that testimony is insufficient to establish the specific
amount of costs incurred as to the "slander of title" claim. Plaintiff completely ignores this
OPPOSITION TO IDAHO MILITARY HISTORICAL SOCIETY, INC.'S BRIEF IN SUPPORT OF MOTION TO
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finding and cites to nothing in the record that would form a basis for the Court to amend its
findings.
Moreover, as argued by Defendants, regardless of whether expert testimony is required,
Plaintiff failed to timely disclose these damages and as such, they are inadmissible. Id., p. 47,

ft.

7. The Court did not reach the admissibility issue because, even if considered, the testimony was
insufficient to establish damages, as demonstrated above. The Court noted that due to the late
disclosure of costs "it is not at all clear that the proposed testimony would be admissible at trial."

Jd, p. 47. Defendants served specific interrogatoJ:'ies requesting Plaintiff"identifY your damages
by category and explain how that category of damages ties to each count in your Complaint."

!d., p. 47, ft. 7. Plaintiff did not properly identify any special damages allegedly incurred as a
result of Defendants' alleged slander of title. The Court did not and need not address

this

however, because even when considering the evidence presented it is insufficient to establish
damages.
Put simply, the Court's findings with respect to the slander of title claim are supported by
substantial evidence. Plaintiff failed to meet its burden to establish that this Court should amend
its findings.

CONCLUSION
Based on the foregoing 1 Defendants respectfully request that this honorable

Court deny

Plaintiffs Motion to Amend Findings of Court.
DATED this 28th day of July, 2011.

DINIUS LAW

·~
'?.fuZDiUS

By:
~/(Kevin
Michael J. Hanby II
Attorneys for Defendants

~
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CERTIFICATE OF SERVICE
I, the undersigned, hereby certify that on the 281h day of July, 2011, a true and correct
copy of the above and foregoing document was served upon the following by:

0

US Mail

J. Kahle Becker
Attorney at Law
1020 W. Main St., Suite 400
Boise, ID 83702

D
D

Overnight Mail
Hand Delivery
Facsimile- No. 343-3246

Jon M. Steele

0

US Mail
Overnight Mail
Hand Delivery
Facsimile -No. 343-3246

Runft & Steele Law Offices
1020 W. Main St., Suite 400
Boise, ID 83702
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J. KAHLE BECKER, ISB # 7408
Attorney at Law
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-1403
Fax: (208) 343-3246
Email: kahlecmkahlebeckerlaw.com

CANYON COUNTY CLERK
TOLAN, DEPUTY

JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

Attorneys for Idaho Military Historical Society, Inc.
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
IDAHO MILITARY HISTORICAL
SOCIETY, INC.
Plaintiff,
VS.

HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation,
Counterclaimants,
vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 09-4047-C
IDAHO MILITARY HISTORICAL
SOCIETY, INC.'S REPLY TO
DEFENDANT'S OBJECTION TO
MOTION TO AMEND FINDINGS OF
COURT
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ORIGINAL

)

IDAHO MILITARY HISTORICAL
SOCIETY, INC.

)
)
)

Counterdefendants,

)

COMES NOW the Plaintiff Idaho Military Historical Society, Inc. ("IMHS") by and
through its counsel of record, J. Kahle Becker, and Replies to Defendat!ts' Objection to Motion
to Amend Findings of Court on its Claim for Trespass to Chattels and Slander of Title as
follows:

STANDARD OF REVIEW

Defendants misconstrue the standard of review which governs Plaintiffs Rule 52(b)
motion. The subject of Plaintiffs Motion is legal, as opposed to factual in nature. Accordingly,
the appropriate standard ofreview was discussed in Marshall v. Blair 130 Idaho 675 (1997),
On appeal, this Court will not set aside findings of fact, unless they are clearly
erroneous. I.R.C.P. 52(a). Thus, if a district court's findings of fact are supported
by substantial and competent, although conflicting, evidence, this Court will not
disturb those findings. Thompson v. Fairchild, 93 Idaho 584, 587, 468 P .2d 316,
319 (1970). Furthermore, this Court gives due regard to the district court's special
opportunity to judge the credibility of the witnesses who personally appeared
before the court. I.R.C.P. 52(a). Additionally, we will not substitute our view of
the facts for the view of the district court. Deer Creek, Inc. v. Hibbard, 94 Idaho
533, 535,493 P.2d 392, 394 (1972).
Unlike our review of the district court's findings of fact, we exercise free review
over the district court's conclusions of law. O'Loughlin v. Circle A Constr., 112
Idaho 1048, 1051, 739 P.2d 347, 350 (1987). As a result, this Court may
substitute its view for that of the district court on a legal issue. Standards of
Appellate Review in State and Federal Courts, IDAHO APPELLATE
HANDBOOK § 4.2 (1996).
Marshall at 679.
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'

'

LEGAL ARGUMENT
1. Trespass to Chattels

Plaintiffs Motion requests the Court to amend its conclusions of law on the nominal
damages argument advanced in support of Plaintiffs claim for Trespass to Chattels. As the
Court c6rrectly noted on p. 41 of its July 6, 2011 Findings of Fact, Conclusions of Law and
Order, "A dispossession is always a trespass to the chattel, and subjects the actor to liability for
at least nominal damages for the interference with the possession." Restatement (Second) of
Torts§ 222 (emphasis added). The Court then goes on to state:
However, there can only be a dispossession where the plaintiff was in actual
possession of the chattel prior to trespass. See Id § 221. As the court noted
above, there is no evidence that IMHS was in actual possession of the aircraft at
any time. Accordingly, IMHS has failed to establish that it suffered any damage
from Defendants' trespass to the aircraft.
Findings of Fact, Conclusions of Law and Order at 41.
Defendants take issue with the "actual possession" argument advanced by IMHS by
citing the definition of that term contained in Black's Law dictionary and asserting that it was
Paul Janes who dispossessed Plaintiffs of their airplane.

This Court utilized the definition

contained in Am. Jur. 2d Trespass § 14, "exercising dominion over, making ordinary use of, or
taking profits from property in dispute." Findings of Fact, Conclusions of Law and Order at 38.
Here, Mr. Maslen deprived IMHS of actual possession of its airplane. IMHS had title to the
plane, its director and board member liberated it from a hangar to which they lawfully gained
access, a hangar which was not owned or leased by either Defendants, and were in the process of
wheeling it down an alleyway of the Caldwell airport to another hangar, when Mr. Maslen
utilized his truck to block them from retrieving its airplane.

!d. at pp. 26 - 27 and 31.
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Defendants' counsel was even present at this dispossession and could be called to testify if the
Court would like additional clarification on this point. Id. This Court correctly concluded Mr.
Maslen had no legal authority or lien interest to deprive IMHS of its actual possession. Id at 4344, 49-51. IMHS was exercising dominion over and making ordinary use of its plane, when Mr.
Maslen personally caused a dispossession. An award of at least nominal damages is warranted.

2. Slander of Title
Plaintiffs Motion seeks to amend the Court's findings on the damages aspect of the legal
conclusions on Plaintiffs Slander of Title claim. This Court found that "the evidence adduced
by IMHS is sufficient to establish that AOI filed the Claim of Lien with reckless disregard for its
truth or falsity and without legal justification." Findings of Fact, Conclusions of Law and Order
at 43. The Court then went on to find that Plaintiff had failed to prove its special damages
regarding attorney's fees due to the late disclosure of Plaintiffs experts, i.e. its attorneys. See !d.
at 47. Plaintiff is however entitled to its out of pocket expenses as special damages. Indeed,
Defendants' Objection to IMHS's present Motion does not argue that Plaintiff failed to submit
evidence of those costs at trial or that an objection was made and sustained as to the introduction
of the evidence of out-of-pocket costs by Kenneth Swanson. Rather, Defendants point to this
Court's statement on page 48 of its Findings of Fact, Conclusions of Law and Order,
IMHS attempted to establish the amount of its expenses and attorney's fees
incurred in this action in removing the cloud on its title through the testimony of
Kenneth Swanson and John Runft, as representatives of IMHS. However the
Court finds that the admissible testimony of such witnesses is insufficient to
establish the specific amount of fees and expenses incurred in removing the cloud
on title, as opposed to the fees and expenses incurred by IMHS generally in this
litigation, to establish special damages.

!d. at 48.
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Unlike some specifically itemized attorney's fees, it is impossible to apportion the costs
of items such as a deposition to any given claim in litigation. Indeed, there is no requirement to
do so.
'A district court's award of damages will be upheld on appeal where there is
sufficient evidence supporting the award.' Sells v. Robinson, 141 Idaho 767, 774,
118 P.3d 99, 106 (2005) (citing Bumgarner v. Bumgarner, 124 Idaho 629, 641,
862 P.2d 321, 333 (Ct.App.l993)). The evidence is sufficient if it proves the
damages with reasonable certainty. Inland Group of Companies v. Providence
Washington Ins. Co., 133 Idaho 249, 257, 985 P.2d 674, 682
(1999) (citing Hummer v. Evans, 129 Idaho 274, 280, 923 P.2d 981, 987 (1996))
('Compensatory damages for lost profits and future earnings must be shown with
a reasonable certainty.'). Reasonable certainty requires neither absolute assurance
nor mathematical exactitude; rather, the evidence need only be sufficient to
remove the existence of damages from the realm of speculation. Fuller v.
Wolters, 119 Idaho 415, 422, 807 P.2d 633, 640 (1991) (quoting Big Butte Ranch,
Inc. v. Grasmick, 91 Idaho 6, 10, 415 P.2d 48, 52 (1966)). Ultimately it is for the
trier of fact to fix the amount by determining the credibility of the witnesses,
resolving conflicts in the evidence, and drawing reasonable inferences
therefrom. Sells, 141 Idaho at 774, 118 P.3d at 106 (quoting Bumgarner, 124
Idaho at 640, 862 P.2d at 332).
Griffith v. Clear Lakes Trout Co., 143 Idaho 733, 740 (2007).
It would be "clearly erroneous" to deny Plaintiffs claim for special damages on its

slander of title claim based on the absolute impossibility of assigning a mathematically certain
dollar amount to a portion of the costs for taking the depositions of Holbrook Maslen and
Charles Vollmann.

There was obviously some cost to conducting the discovery needed to

establish the facts which allowed this Court to conclude "the evidence adduced by IMHS is
sufficient to establish that AOI filed the Claim of Lien with reckless disregard for its truth or
falsity and without legal justification." Findings of Fact, Conclusions of Law and Order at 43.
At this stage, before the Rule 54 hearing, an award of as little as $1 would suffice to establish
even a nominal amount of special damages and allow Plaintiff to prevail on each element of its
slander of title claim. A holding to the contrary will more than likely lead to Defendants' claim
IDAHO MILITARY HISTORICAL SOCIETY INC.'S REPLY TO DEFENDANT'S
OBJECTION TO MOTION TO AMEND FINDINGS OF COURT- Page 5 of8
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for a reduction or offset in Plaintiffs attorneys fees as can be seen in the erroneous assertions
that Defendants prevailed on multiple counts in this litigation due to Plaintiff's "failure" to prove
its damages. See Defendants' proposed Judgment.
Furthermore, there was no opportunity to disclose the deposition costs, which were easily
ascertainable by Defendants, had Mr. Maslen opted to order a transcript of his own. Pursuant to
the stipulation of the parties, discovery closed on January 13, 2011.

However, in order to

accommodate Mr. Maslen's travel abroad, pursuant to an agreement of the parties, the
depositions of Holbrook Maslen and Charles Vollmann took place on January 19 and 20, 2011,
respectively. 1 The transcripts and bills for the court reporter were not received by Plaintiffs
counsel for approximately an additional week, long past the deadline for discovery responses. It
is unknown if Defendants made any inquiry into these costs.
CONCLUSION

Holbrook Maslen is a wealthy man. He asserted false liens through a sham entity which
IMHS had no contractual relationship with in order to prevent IMHS from retrieving its plane.
He then personally blocked IMHS from liberating its property. He stubbornly litigated this case
for two years, refusing multiple generous settlement offers, asserted frivolous counterclaims
through an insolvent entity, obstructed the discovery process, all while causing Plaintiffs
attorney to expend htmdreds of hours on a matter that should have been worked out summarily.
Were it not for the pro bono representation of Plaintiffs counsel, Holbrook Maslen would have

1

Defendants' counsel objected to the use of Mr. Maslen's deposition duces tecum to extend any other discovery
deadlines. Transcript of Deposition of Holbrook Maslen at 46. It should also be noted that Plaintiffs counsel made
repeated inquiries into the amount of attorney's fees incurred by Holbrook Maslen however, Defendants' counsel
objected to this line of questioning on the basis of attorney client privilege, and refused to allow his client to answer.
Id at 144-145. Plaintiff remains perplexed as to how, beyond the letters advising Defendants of the hourly rate of
its attorney and the number of hours billed, it was to disclose its precise amount of attorney's fees as they were
incurred without violating the same attorney client privilege asserted by Defendant.
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stolen a historic World War II airplane. 2 Now, Defendant's proposed judgmene claims victory
on nearly every count due to the practical impossibility of calculating damages with
mathematical certainty for a non-profit museum with pro bono representation. A "no harm, no
foul" mling from this Court sends the message that our justice system is reserved for the wealthy
to exploit and would serve as a cautionary warning to any attorneys who might entertain
eleemosynary ligation against an obdurate affluent adversary.
IMHS seeks an amendment to the Conclusions of Law and Order such that judgment may
be entered that Mr. Maslen and AOI, are jointly and severally liable to IMHS for nominal
damages on its claim for Trespass to Chattels and for Plaintiffs costs on its claim for Slander of
Title.

DATED this __}_ day of August 20 ll.

By:
Attorney for
Idaho Military Historical Society, Inc.

2
3

The engagement letter executed by IMHS entitles Plaintiffs counsel to any award of attorney's fees.
The Findings of Fact Conclusions of Law and Order directed Plaintiffs counsel to prepare the judgment. Id at 52.
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CERTIFICATE OF SERVICE

2__

The undersigned hereby certifies that on this
day of August 2011, a true and
correct copy of the foregoing IDAHO MILITARY HISTORICAL SOCIETY INC.'S
REPLY TO DEFENDANTS' OBJECTION TO MOTION TO AMEND FINDINGS OF
COURT was served upon opposing counsel as follows:
Kevin E. Dinius
Dinius & Associates, PLLC
5680 E. Franklin Rd.
Nampa, ID 83687
Attorney for Defendants

US Mail

-y- Personal Delivery
~Facsimile

Attorney for Idaho Military Historical
Society, Inc.
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AUG 09 2011
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

IDAHO MILITARY HISTORICAL SOCIETY,
INC.,
Plaintiff,
vs.

HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER ON PLAINTIFF'S
MOTION TO AMEND
FINDINGS

CV-2009-4047-C

~A~n~d~re~la~t~ed~C~ou~n~t~er~c~la~im~s________________)

On July 7, 2011, this court filed its fifty-one page Findings of Fact, Conclusions of Law
and Order after a three day court trial of this action. On July 13, 2011, Plaintiff filed its Motion
to Amend Findings of Court, its Brief in Support ofthe Motion, and a Notice of Hearing setting
this matter for hearing on August 4, 2011.
Defendants filed their Opposition to Plaintiffs Motion on July 28, 2011.
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ORIGINAL

Plaintiffs Motion came before the court for hearing on August 4, 2011. Mr. J. Kahle
Becker appeared for Plaintiff in support of the Motion and Mr. Michael J. Hanby appeared for
Defendants in Opposition to the Motion. The court determines Plaintiffs Motion as follows.
LEGAL STANDARD
I.R. C.P. 52(b) authorizes a "motion to amend findings or conclusions or to make

additional findings or conclusions" no later than fourteen days after entry of judgment. No
judgment has been entered in this action.
A motion to amend the findings of the court or to make additional findings pursuant to
Rule 52(b) is addressed to the sound discretion ofthe trial court. Bair v. Barron, 97 Idaho 26,
32, 539 P.2d 578, 584 (1975). In making a discretionary determination, this court must: (1)
correctly perceive the issue as one of discretion; (2) act within the outer boundaries of its
discretion and consistently with the legal standards applicable to the specific choices available to
it; and (3) reach its decision by an exercise of reason. Sun Valley Shopping Ctr., Inc. v. Idaho
Power, 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991).
PLAINTIFF'S MOTION

According to its Brief in Support of Motion to Amend Findings of Court, Plaintiff "seeks
an amendment to the Findings ofFact, Conclusions of Law and Order such that judgment may
be entered that Mr. Maslen and AOI, are jointly and severally liable to IMHS for nominal
damages on its claim for Trespass to Chattels and for Plaintiffs costs on its claim for slander of
title."
I. Trespass to Chattels

ORDER ON PLAINTIFF'S MOTION TO AMEND FINDINGS OF COURT
-2-

00041.5

1

Though Plaintiffs Post-Trial Brief characterized the evidence differently, Plaintiff in
this motion now asserts 1) that the evidence at trial supports a finding that IMHS obtained
possession of the aircraft in April2009, and 2) that this court "made a finding that IMHS was in
actual possession of the PT-23, albeit briefly, until it was dispossessed of the airplane by
Holbrook Maslen." Based on this, Plaintiff contends that the court should amend its Findings of
Fact, Conclusions of Law and Order to conclude that Plaintiff is entitled to nominal damages on
its trespass to chattels claim.
However, Plaintiffs Briefmischaracterizes the court's finding on this matter. In Finding
Number 51, on page twenty-six of the Findings of Fact, Conclusions of Law and Order, the court
found that Plaintiff"made different attempts to retrieve the PT-23 aircraft. One such attempt
occurred in April2009." The court never found that Plaintiff recovered possession of the
aircraft. In fact, Plaintiff acknowledges this fact in its Brief in Support of the present motion,
"Plaintiffs refer this Court to pp. 26-27 of its Findings of Fact, Conclusions of Law and Order
which describes IMHS's April2009 attempted retrieval of the PT-23" (emphasis added).
After consideration of the record, the court finds no basis to amend its findings or
conclusions on Plaintiffs trespass to chattels claim.

1

In its Post-Trial Brief, Plaintiffs recitation of "Facts" established at trial includes:
On AprilS, 2009, IMHS demanded possession of the aircraft which was housed in a hangar that
was not owned or leased by AOI but rather was under the control of Mr. Maslen. Defendant Maslen and
his agents interfered with IMHS's attempts to retrieve their aircraft by pulling one of his personal
vehicles, possibly one of Mr. Maslen's two Porsches, in front of the airplane. Despite numerous requests,
Defendant Maslen refused to deliver possession of the aircraft to IMHS during the course of this
litigation.
(emphasis added).
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II. Slander of Title
Plaintiff also seeks an order amending the court's "findings on the damages aspect of the
legal conclusions on Plaintiffs Slander of Title Claim." Plaintiff asserts that: ( 1) "Ken Swanson
testified about the out of pocket expenses IMHS incurred in removing the cloud on the title of
the PT-23;" (2) "Plaintiffs do not recall ru.1y objection by Defendants to Mr. Swanson's testimony
regarding costs;" and (3) consequently, "IMHS did prove the special damages element of slander
of title."
This court has specified the elements Plaintiff must prove to recover for slander of title in
a number of its prior orders and in its Findings of Fact, Conclusions of Law and Order: ( 1)
publication of a slanderous statement; (2) its falsity; (3) malice; and (4) resulting special
damages. Weitz v. Green, 148 Idaho 851, 862,230 P.3d 743, 754 (2010). "Thus, special
damages must be alleged and proven before one can recover for slander oftitle."2 Rayl v. Shull
Enterprises, Inc., 108 Idaho 524,530, 700 P.2d 567,573 (1984). Special damages include
"proof of attorneys' fees and other costs of a quiet title suit to remove the slander." !d.
(quoting Den-Gar Enterprises v. Romero, 94 N.M. 425,611 P.2d 119, 124 (App. 1980)
(emphasis added). The rationale for recognizing such costs of a quiet title suit as special
2

As the court noted in its Findings of Fact, Conclusions ofLaw and Order, Defendants have adduced evidence that
they served interrogatories upon Plaintiff more than a year ago requesting that Plaintiff "identity your damages by
category and explain how that category of damages ties to each count in your Complaint." (Interrogatory No. II).
In response to this interrogatory, Plaintiff stated, that it was "currently considering several amendments to their
complaint and will supplement this answer in accordance with this court's scheduling order. By way of further
response, the amount of damages will be decided by the trier of fact based on the evidence elicited at trial."
Plaintiff's Supplemental response to Interrogatory does not identity any claim for the attorney fees and costs
associated with removing a cloud on title in the section addressing Count II of the Second Amended Complaint.
Plaintiffs merely state, that "As to all ofiMHS's claims for damages: Plaintiff also seeks its attorney's fees as
outlined in the Second Amended Complaint and which continue to accrue." It is at least questionable whether
Plaintiffs have satisfied their obligation to properly identity any special damages allegedly incurred as a result of
Defendants' alleged slander of title. It is seemingly Plaintiff's position on this motion that Defendants' failure to
object to Mr. Swanson's testimony regarding costs incurred relieves Plaintiff of its obligation to comply with the
requirements ofi.R.C.P. 9(g) and the applicable case law.
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damages on a slander of title claim is "that, but for the slander of title caused by the filing of a
false lien," the plaintiff "would not have incurred the excessive amount of attorney fees directly
attributable to the removal of the lien and the cloud from the title ofthe property." Id.
(emphasis added).
In this action, Mr. Swanson's testimony on the issue of costs consisted of a response to
counsel's question whether Plaintiffhad incurred $3,624.00 in actual costs in this action. Mr.
Swanson made no attempt to specify the amount of costs (or attorney fees) attributable to
Plaintiffs quiet title claim against Defendants. This is confirmed by the testimony of Plaintiffs
other witness on this issue, attorney John Runft, who confirmed that he had reviewed billings
showing that Plaintiff had incurred $3,624.00 in costs for "various" filing fees, depositions and
other costs that "seem to be the typical costs associated with litigation."
Based on the foregoing, the court adheres to its determination that Plaintiff failed to
allege and prove special damages necessary to prevail on its slander of title claim. While
Plaintiff would not have been required to establish the amount of special damages "attributable
to the removal of the lien and the cloud from the title of the property" with mathematical
exactitude, Plaintiffs burden required more than a blanket claim for all of the costs incurred for
the entirety of the litigation.

CONCLUSION

In light ofthe foregoing, Plaintiffs Motion to Amend Findings of Court is denied.
IT IS SO ORDERED.
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Dated this

_T_.~
day of August, 2011

J neal C. Kerrick
istrict Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served upon the
following, either by U.S. Mail, first class postage prepaid; by courthouse basket; by hand
delivery; or by facsimile copy:

J. Kahle Becker
Attorney at Law
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Kevin E. Dinius
Michael J. Hanby
Dinius Law
5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687

9--+.---

Dated this _ _ _

day of August, 2011.

CHRIS YAMAMOTO
Clerk of the Court
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AUG 09 2011
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTMI~UNTY CLERK

J'tiEIDEMAN, DEPUTY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

IDAHO MILITARY HISTORICAL
SOCIETY, INC.
Plaintiff,
vs.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation,
Counterclaimants,
VS.

IDAHO MILITARY HISTORICAL
SOCIETY, INC.
Counterdefendants,

)

) Case No. CV 09-4047-C
)
) JUDGMENT
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

After this matter having come before the Court on March 14, 15, and 16, 2011 for trial
and this Court having issued its Findings of Fact and Conclusions of Law and Order on July 6,
2011, this Court enters Judgment as follows:
1. Title to the PT -23 is quieted in IMHS.
2. IMHS was entitled to possession of the PT -23 at the close of trial however; it did not
establish any damages resulting from Defendants' wrongful possession.
JUDGMENT- P, 1
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---

3. - Defendants are liable on IMHS' s claims for trespass to
not establish that

owever IMHS did

i~~~furech~t--"'l'""~'"

4. In light of the fact that IMHS obtained possession of the PT-23 at the conclusion of
trial, the evidence does not support a claim for conversion justifying the payment of
the full value ofthe aircraft.

~the PT-23. Defendants are liable for
~;~~3ffitneSi:iiin:rf-$::::::::::::::::::=--~($3549. 78). (Pending

5. Defen

Decision on

1on to Amend Findings of Court).

6. AOI failed to establish its counterclaim for lien foreclosure.

IRCP 54.
RULE 54(b) C RTIFICATE
With respect to the issues

r

the above judgment and order it is hereby

that there is no just reason for dela;; o

e entry of a final judgment and that the court

does hereby direct that the abo e judgment

order shall be a final judgment upon

which execution may issue nd an appeal may be aken as provided by the Idaho
Appellate Rules.

DATED this

g_ttJay

ot

~~
2o1J.

JUDGMENT- P, 2

000422

r

CERTIFICATE OF SERVICE

AUG 0 9 2011

The undersigned hereby certifies that on this _ _ day of July 2011, a true and correct
copy of the foregoing JUDGMENT was served upon counsel as follows:
Kevin Dinius
DINIUS & ASSOCIATES
5680 E. Franklin Road
Suite 130
Nampa, Idaho 83687

+ U S Mail
_ _ Personal Delivery
Facsimile

J. Kahle Becker
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-1403
Fax: (208) 343-3246

_X us Mail

Jon M. Steele
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Fax: (208) 343-3246

__l_usMaii
1
_
_
Personal Delivery
Facsimile

__' _Personal Delivery
Facsimile
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AUG 21 2011
CANYON COUNTY CLERK
K CANNON, DEPUTY

JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

Attorneys for Idaho Military Historical Society, Inc.

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
IDAHO MILITARY HISTORICAL
SOCIETY, INC.
Plaintiff,
vs.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation; DOES I-V; and ABC
CORPORATIONS I-V,
Defendants.
HOLBROOK MASLEN, an individual;
AEROPLANES OVER IDAHO, INC., an
Idaho corporation,
Counterclaimants,
vs.
IDAHO MILITARY HISTORICAL
SOCIETY, INC.
Counterdefendants,

)
) Case No. CV 09-4047-C
)

) SUPPLEMENTAL MEMORANDUM OF
) ATTORNEY FEES AND COSTS FOR
) JON M. STEELE
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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ORIGINAL

STATEOFIDAHO )
:ss
)
County of Ada
COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Affidavit, after first being duly sworn, and upon his own personal knowledge, states as
follows:
1. That I am an attorney in good standing with the Idaho State Bar and counsel for the
Plaintiff herein.
2. That I make this Supplemental Memorandum of Attorney Fees and Costs pursuant to
the August 9, 2011 Judgment.
3. Plaintiff claims attorney fees and costs as an element of damages for the tort, slander
of title.
4. Plaintiff also claims attorney fees and costs pursuant to Idaho Code §§ 12-121, 12120(3), and IRCP 37(c).
5. Plaintiff is the prevailing party. Plaintiff successfully obtained possession of the
airplane at the close of trial. Plaintiff prevailed on its quiet title claim. Prevailing on
these two claims rendered Plaintiff's claim for Conversion moot.
6. Plaintiff also prevailed in defeating Defendants' lien based claim and claim for unjust
enrichment.
7. Attorney's fees and costs are claimed pursuant to the following statutes:
a) Idaho Code § 12-121 and IRCP 54(e) as the case was defended frivolously,
unreasonably and without foundation. See, O'Boskey v. First Fed. Savings &

Loan Assn., 112 Idaho 1002,739 P.2d 301 (1987).
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b) Idaho Code § 12-120(3) which provides that the prevailing party in any
commercial transaction shall be allowed a reasonable attorney's fees to be
collected as costs. Defendants retained possession of the plane and asserted a
counterclaim to foreclose on false liens including a false "possessory lien"
under I.C. 45-805 as well as a false lien under I.C. 45-1101 seeking
unwarranted & unauthorized charges.
c) Idaho Rule of Civil Procedure 37(c) for Defendant's failure to admit
Plaintiff's Requests for Admission, which required Plaintiff's evidence and
proof at trial.

See, Exhibits "B," "C," "D," and "E" attached to the

Memorandum of Attorney Fees and Costs for J. Kahle Becker.
d) Plaintiff's multiple Offers of Judgment which were not accepted pursuant to
IRCP 68.

See, Exhibits "F" and "G" attached to the Memorandum of

Attorney Fees and Costs for J. Kahle Becker.
8. The specific costs and attorney hours for Jon M. Steele are set forth in Exhibit "A"
hereto. Plaintiff's attorneys have been engaged on a pro bono hourly basis. The
attorneys' fees claimed are normal, reasonable, and customary in the areas in which
Plaintiff's counsel practices. My hourly rate of $300 per hour is reasonable for an
attorney with 34 years experience.
9. Considering the Judgment as well as the Findings of Fact, Conclusions of Law, and
Order, the Defendants' contentions were not only false, and as the Court found
reckless, but frivolous, unreasonable and without foundation.
10. As of August 23, 2011, Plaintiff's attorney Jon M. Steele has devoted 118 hours to
this matter. See, Exhibit "A" attached hereto. Plaintiff's attorneys have billed 29
SUPPLEMENTAL MEMORANDUM OF ATTORNEY FEES AND COSTS FOR JON M.
STEELE- Page 3
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hours of paralegal time. See, Memorandum of Attorney Fees and Costs for J. Kahle
Becker, Exhibit "A."
11. The case required substantial legal skill and perseverance.

This case required

extensive research concerning possessory and aircraft liens as well as FAA
regulations. This case also required substantial effort to defend against Defendants'
counterclaims.
12. The time and labor required in this case were extensive because of the contentious
nature ofthis dispute. Plaintiff's counsel devoted substantial time preparing for a jury
trial including drafting jury instructions and appropriate special verdict forms. Only
after jury instructions and special verdict forms were drafted and provided to
Defendant did Defendant agree to waive a jury trial. Plaintiff's attorneys devoted
substantial time to researching the applicable law including slander of title,
conversion, trespass, and quiet title, meeting with witnesses, deposing Defendants'
witness Maslen and Vollman, and reviewing the voluminous discovery produced by
Defendants.
13. Defendants were represented by two skilled and experienced attorneys, Kevin Dinius
and Michael Hanby.
14. Since Defendants had two skilled attorneys, I was retained to assist with trial once it
became apparent that settlement could not be achieved. I agreed to take this matter
on a pro bono basis due to my analysis of the case, the likelihood of success based on
the facts and the potential for the award of attorney's fees. Furthermore, I joined the
case after Plaintiff made two offers of judgment which were rejected by Defendants.
15. Plaintiffs' attorneys' fees incurred by Jon M. Steele are $35,400.00. See, Exhibit A.
SUPPLEMENTAL MEMORANDUM OF ATTORNEY FEES AND COSTS FOR JON M.
STEELE- Page 4
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16. Plaintiffs costs as a matter of right of $1,295.7 5 and discretionary costs of $2,843.77
are reflected in the Memorandum of Costs and fees for J. Kahle Becker.

17. Should Defendants file a reply brief or request oral argument on this motion,
Plaintiff's counsel will supplement their Memorandum for responding to any reply,
for travel, and for attending oral argument.

STATEOFIDAHO )
:ss
)
County of Ada
JON M. STEELE, being first duly sworn upon oath, deposes and says that:
I am the attorney of record for Plaintiff in this case. In this capacity, I have been
responsible for handling this case, and thus I am familiar with the costs incurred by Plaintiff in
defending its claims. To the best of my knowledge and belief, the foregoing items of cost are
correct and reasonable, have been necessarily incurred in this case, were not incurred for the
purpose of harassment, or in bad faith, or for the purposes of increasing the costs to any other
party, and are in accordance, with the Idaho Rules of Civil Procedure.

By:

JJA-at

Attorney for the Plaintiff

SUBSCRIBED AND SWORN to before me this

11.

Notary Publici\ ~tate ofldaho
Residing at: 1\JClm
MyCommissionExprres:

pc.,

3-lq ~/s
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this ()3 day of August 2011, a true and
correct copy of the foregoing SUPPLEMENTAL MEMORANDUM OF ATTORNEY FEES
AND COSTS FOR JON M. STEELE was served upon opposing counsel as follows:
Kevin E. Dinius
Dinius & Associates, PLLC
5680 E. Franklin Rd.
Nampa, ID 83687
Attorney for Defendants

.

X

USMail
Personal Delivery
Facsimile

Attorney for Idaho Military Historical
Society, Inc.
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Runft & Steele Law
1020 W. Main Street
Suite 400
Boise, ID 83702
Ph:

208-333-8506
Fax: 208-343-3246
www .runftsteele.com

March 29, 2011

Mr. Russ Trebby
President, Idaho Military Historical Society
4040 West Guard St.
Boise, ID 83705

Re: Idaho Military Historical Society v. Maslen, et al.

Date

Task

Time

Amount

12/22110 Initial conference with atty Becker and atty Runft;
review pleadings file; review discovery file; discuss
deadlines, pre-trial conference, jury instructions, pretrial brief, and upcoming depositions.

3.3

990.00

12/23110 Review Court's Memorandum Opinion re: summary
judgment; research concerning FAA lien and applicable
law; initial draft of Pre-Trial Brief

4.5

1350.00

12/27/10 Review draft of Pre-Trial Brief; research re: claim and
deliver, slander of title, conversion, trespass, quiet title,
breach of fiduciary duty; research re: elements of
damages including attorney fees as damages in slander
of title action; revise Pre-Trial Brief and finalize; draft
initial set of jury instructions; conference with atty
Becker and atty Run:ft.

8.0

2400.00

12/28110 Draft deposition notices for V oilman and Aeroplane
Over Idaho; review complete FAA file on aircraft and
Claim of Lien filed by Aeroplane

2.5

750.00

.3

90.00

2.0

600.00

01102111

Telephone conference with atty Becker

01/03111

Attend Pre-Trial Conference in Caldwell before Judge
Kerrick and conference with atty Becker.

000430

EXHIBIT_..G.A
___

01/05/11

Review draft of Reply Brief to Defendants' Motion for
Summary Judgment; review Defendants' Second
Amended Counterclaim and Claim of Lien filed with
FAA; conference with arty Becker concerning
Summary Judgment on Claim of Lien (lien failure to
comply with Idaho Code concerning aircraft lien) and
discuss validity of lien for storage as opposed to lien for
labor or material.

2.3

690.00

01119111

Attend deposition of Holbrook Maslen and Aeroplanes
Over Idaho.

8.0

2400.00

01120111

Prepare for and depose Chuck V oilman; prepare trial
subpoena for Mr. Vollman

5.0

1500.00

02/03111

Meet with atty Becker re: jury selection, opening
statement and possible witnesses; review witness list
and exhibit list, discuss presentation of evidence and
order of witnesses; prepare timeline of events.

1.5

450.00

02116/11

Research concerning jury instructions; review IDJI,
IDJI.2d, and Court's rulings on S/J Motions; draft 2nd
set of proposed jury instructions and special verdict
form.

4.0

1200.00

02118/11

Revise 2nd draft of jury instructions, prepare alternate
Special Verdict form; research concerning recovery of
attorney fees and costs as an item of special damages;
review Hernandez v. Lautensack, 201 S.W.3d 771 (Ct.
App. Tex. 2006) re: evidence of attorney fees; La Peter
v. Canada Life Insurance, 2009 WL 131336 (D. Idaho)
re: attorney fees claim; Rayl v. Shull Enterprises, 108
Idaho 524 (1985) re: attorney fees and costs as an item
of special damage; Weitz v. Green, 148 Idaho 851
(20 10) re: attorney fees as an item of special damages;
review Second Amended Complaint and Defendants'
responses; review Court's two Orders on Summary
Judgment.

5.0

1500.00

02/22/11

Review and revise final of jury instructions and provide
to arty Dinius per Court's Pre-Trial Order.

1.8

540.00

02/25/11

Draft Plaintiffs Second Supplemental Witness list;
draft Bench Memorandum concerning slander of title
damages; draft of Affidavit of Steele; review and
finalize.

5.5

1650.00

000431

.

'

03/09/11

Review Plaintiffs Exhibits

2.0

600.00

03/11/11

Trial prep; meeting with atty Becker; review
depositions of Maslen and Vollman; review Plaintiffs
Exhibits.

4.0

1200.00

03/12/11

Trial prep; meeting with atty Becker; review Plaintiffs
exhibits; prepare outlines of testimony; review
depositions of Maslen, AOI, and Vollman.

8.0

2400.00

03/13/11

Trial preparation; meet with atty Becker; meet with
clients (Ken Swansen, Exec. Dir.; Harry Sauerwein, Bd.
Member; John Steele, Pres.; Bill Miller, Former Bd.
Member; Gene Nora Jessen; Bd. Member; Ray Short,
Bd. Member); review exhibits, review pre-trial briefreview Defendants' pre-trial brief; continue review of
depositions of Maslen, AOI and Vollman.

8.0

2400.00

03!14111

First day of trial; trial prep; trial and post trial meetings
with atty Becker.

12.0

3600.00

03115/11

Second day of trial; trial prep; view PT-23; trial and
post trial meeting with atty Becker

12.0

3600.00

03/16111

Third day of trial; trial prep: trial and post trial meetings
with atty Becker and clients.

13.0

3900.00

03/17/11

Conference with atty Becker and atty Runft concerning
post trial briefing and review e-mails concerning
obtaining possession of plane;

1.6

480.00

03/19111

Review Defendant's Motion for Directed Verdict and
conference with atty Becker

0.7

210.00

03/21111

Conference with atty Becker concerning post trial
briefing and response to Defendants' Motion for
Directed Verdict.

1.2

360.00

03/28/11

Review Brief in Support of Memorandum of Attorney
Fees and Costs; Memorandum of Attorney Fees and
Costs of atty Becker; Memorandum of Attorney Fees
and Costs of atty Steele; revise and finalize; review
Court's ruling of January 25, 2011; review Defendants'
Reply Brief re directed verdict
Totals

1.8

540.00

000432

118.0

$35,400.00

.

'

'

01/20/11
03115111
03114/1103/16111

Disbursements
Charles Vollman- Witness Fee
Certified Copies of Court record
Mileage 60 miles@ $0.50 per mile

$20.00
$84.00
$30.00

TOTAL DISBURSEMENTS

Total Fees and Disbursements

000433

$134.00

$35,534.00

